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THE COURT: Yes Mr. Del Grosso. 

MR. DEL GROSSO: Your Honor, the witness is 
Jerry Langelle. Mr. Langella was sworn. He gave his 
name and address and I asked hln if he was represented 
by counsel and I put that on the record as to counsel 
and he asked to read a statement. In that statement 
are questions I think your Honor has seen before con¬ 
cerning electronic surveillance and at this point I 
imagine Mr. Newman «rould like to make his application. 
Be wanted to get this out of the way first. 

MR. NEWMAN: If your Honor please, at this 
time I would like to offer up the statwnent, copy of 
which Mr. Langella read before the grand jury. 

MR. DEL GROSSO: Your Honor, I would say this 
application is premature in that no questions have 
been put to the witness at all. In Egan and Gelbart 
cases it is after immunity has been granted. No 
immunity has been granted in this case although there 
will be. 

There is a claim, really not a claim as to 
the illegality of the electronic surveillance. There 
is a claim of finding out %rhether or not it is legal 
or Illegal and this really can be settled by a 
previous matter. United States versus Alfonse Persico. 
In fact. Judge Judd found that these orders, these 
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very eameelectronic surveillance we are talking about 
in this matter they were valid orders and that the 
Second Circuit Court of Appeals foand they were valid 
orders. Now we are going through the same thing and 
I really believe it should not be gone through now. 

MR. NEWMAN: Before this witness and I trust 
he is being brought here as a witness, although I 
have heard nothing — 

MR. DEL GROSSO: He is a witness. 

MR. NEWMAN: Before this witness can decide 
whether he should or should not assert any fifth 
amendment privilege he is asking a question by that 
statement. He is not questioning the validity of 
any orders, he is asking the question, has ray voice 
been recorded. I think Egan and Gelbart give him that 
right. They do not go into the question of whether it 
is premature prior to the assumption of a fifth amend¬ 
ment privilege. 

The only thing Egan and Gelbart dealt with on 
the fifth amendment privilege. Judge, was the question 
as to whether the fellow was in contempt If after 
asserting his fifth 2 unendment privilege or her fifth 
amendswnt privilege in the case of Egan, she was 
conferred or granted the use of Inmunity, tdiether she 
could still assert the electronic surveillance as to 

b 
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a contempt proceeding. 

All we are asking Mr. Del Grosso in this state¬ 
ment, all the witness is asking is to be advised 
whether or not his voice was electronically inter¬ 
cepted and whether that Interception was the basis 
for this grand jury proceeding. 

It is significant for him to determine whether 
he should assert his fifth amendment privilege or not 
assert his fifth amendment privilege. I do not see 
how it can be premature. 

MR. DEL GROSSO: If I may, I say if I believe 
my voice has been recorded I therefore respectfully 
ask to be taken before a District Court Judge to be 
asked whether my conversation has been electronically 
intercepted. How could you determine that, I mean 
know beforehand there have been interceptions. 

THE COURT: He wants to know whether his voice 
has been Intercepted and whether that is the founda¬ 
tion of the questioning. 

His voice has been intercepted but that la not 
a question. 

THE COURT: That is datxim 1. Does the 
interrogation which he plans to proceed with use as 
the basis the transcription or recording of his own 
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voice. 














1 

MR. DEL GROSSO: Some of the questions will. 


2 

TIIE COURT: I do not know where that qets us. 


3 

but as lonq as we have that. Now is a second 

4 

1 

1 

) 4 

suggestion, and perhaps at this point it becomes im¬ 

1 

5 

material, do you mean to use recordings of his voice 


6 

that were made on a New York State Interception Order. 


7 

DEL GROSSO: I have none, I have ab¬ 


8 

solutely none, your Honor. I never received any 

; 

9 

transcriptions, any tapes, and I have no conversations 


10 

with any State authorities concerning it. I may add 


11 

any conversations I have had with any federal author¬ 


12 

ities I have asked that question. When I said * 


13 

federal authorities, I mean federal investigative 


14 

agencies I have asked such questions. 


15 

THE COURT: You are asking them have we any 


16 

State stuff. 


17 

MR. DEL GROSSO: Right, and I never received 


18 

any affirmative reply, it has always been no. 


19 

THE COURT: That clears up that much of the 


20 

underbrush anyway. He has said tw things at this 


21 

point. We do not plan to seek an indictment against 


22 

Mr. Langella, tliat we do want his testimony. 


23 

MR.>DEL GROSSO: Yes, your Honor. 


24 

MR. N£WMAt4: And I take it then that we also 


25 

have on the record the fact that the questions to be 
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asked of Hr. Langella are a part or in whole baaed 
upon electronic interception. 

THE COURTt In part yes. 

MR. NSHMRNx I would therefore aak and this I 
acknowledge I may be premature on until questions are 
posed ~ Z would therefore ask so I am not considered 
to have waived that right* that if these interceptions 
are predicated i:q>on any electronic interception based 
on a Court Order* that the Court Order be submitted 
to your Honor at least in camera for your Honor to 
exaadlne them under the authority of Persico. 

THE COURTt Hell* what do you say. 

Mif. DEL GROSSOX I would disagree to that* 
your Honor. I am very much against it. First of all* 
the statute and the legislative history — 

THE COURTx Hhat did the footnote in Gelbart 

say. 

MR. DEL GROSSOx The footnote in Gelbart — 

MR. NEHMANx Calendra* your Honor. 

THE COURTx Yes. 

MR. NEHMANx The footnote in Calendra I think 
you are making reference to seems to indicate as far 
as Calendra is concerned* it was not intended to 
deal with those eases where the party retains a 
statutory or constitutional right. They are only 


li 
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dealing with search and seizure. By its language 
they seem to exclude 2515 of Title 18. Is that the 
reference your Honor has, 

TKL COURT: Yes, soraething like that. That is 
why I asked to have my recollection refreshed emd 
then it referred to Gelbart. 

MR. DEL GROSSO: 2515 is subject to 2517 and 
2518, where they start talking. 

THE COURT: About sonethlng which I disagree 
with, which you know. 

MR. DEL GROSSO: I am looking at the legislative 
history. I look at the statute and at the Court cases. 

THE COURT: That is the point I did have to 
decide in an earlier case. 

MR. NI-WMAH: Yes your Honor, you decided in 
Viggria, Assaro — in any event the strike force took 
an appeal to the Circuit Court in connection with that 
which Msi are arguing April 26th and I served and filed 
my brief, I might add in defense of your Honor's 
position which is a rare pleasure, just yesterday. 

THE COURT: A hopeless defense. 

MR. NEl-TMAN: I hope not, your Honor, I hope it 
is a hopeful defense. 

In any event, I think within the language of 
the case that they constantly rely on, within the 
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languag* of Peraico» the procedure I am requesting is 
in effect suggesting because they seem to commend 
Judge Judd in the Persico situation for having at 
least examined the Order in caswra. I cannot see how 
anybody is prejudiced by a subed.ssion to your Honor 
in camera of that material. 

THE COURTi As you know, my own approach in 
these things is siiig>ly to ask whether this recording 
or recordings of Mr. Langella's voice %#ere recordinas 
that were made under an Order of tlie Judge of this 
Court. 

MR. DEL GROSSOt Yes your Honor. 

THE COURTt And was the order still in effect 
at the time of the interception. 

MR. DEL GROSSO: Yes your Honor. 

THE COURT: And were the requisite reports made 
and filed after the interception. 

MR. DEL GROSSO: Yes your Hohor. 

THE COURT: Was the inventory served. 

MR. DEL GROSSO: The inventory was served. I 
went over that with Mr. Newman today and I do not 
think that the inventory — 

THE COURT: Was it served on Mr. Langella. 

MR. DEL OtOSSO: Mr. Langella, I will bring 
him to the Court and descrite how we atteiq>ted to 
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serve him at the particular address he gave to the 
grand jury today. 

THE COURT; No, all you had to do was in good 

faith. 

MR. DEL GROSSO: They were sent and refused. 

As to the inventory itself, I do not believe if the 
inventories were not sent, that is not a question 
here because the inventory, the first inventory there 
was a discrepancy of 30 days. Now I understand what 
that discrepancy is. As I explained to Mr. Ne%waan, 
all you have to do is write things down and think a 
little harder, which I did. As the statute specific¬ 
ally states, it is 90 days after the determination of 
the order or extension thereof. What I did was 
actually send out two inventories when I only had to 
send out one. So all inventories and all reports have 
been made. That is on record with the Clerk, they 
are filed with the Clerk, your Honor. 

THE COURT: My view of the matter is that if 
it has already been passed on by a Judge of this Court 
then something better than an in camera inspection 
has already occurred, that is if they have been 
solemnly passed upon by a Judge of this Court and the 
practice of this Court, and I suppose universally 
that means, that after the affidavits were read by the 

I'i 
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Judge in the presence of the affiants, and that I 
think almost all of the Judges interrupt their 
reading to ask the questions and get explanatory 
statements, and then swear th • affiants to the 
affidavits and so indicate on the original affidavits 
before the Order is signed. For me to repeat that 
work is simply carrying coals to Newcastle here, it 
has been done. 

MR. NEWMAN: With one or two minor differences, 
if your Honor please. For exzunple, I would inquire 
through your Honor whether if since I gather from Mr. 
Del Grosso there were extensions of the original 
Order based on his last statement concerning the 
notices, I would ask your Honor to examine it with 
this in mind. If there came a point during the first 
interception when Mr. Langella's voice was recorded, 
whether in fact the subsequent amending orders in¬ 
cluded Mr. Langella's voice included as someone being 
recorded. I recognize I have the Kahn case against 
me from the United States Supreme Court but I would 
submit to your Honor that this is just one area that 
obviously the sitting Judge who issued the order could 
not have taken into consideration or would not have 
been brought to his attention as specifically as that. 

THE COURT: I recollect that on the renewal 

lb 
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or resumption Order it is not usual to mention every 
voice heard but only to name those people not 
originally named as against whom in some form an 
extension of the scope of the order is sought or where 
an addition of that person's name lends some support 
to the foundation for seeking the further Order. 

MR. DEL GROSSO; I may say in line with your 
Honor's remarks there is no requirement that the 
government has to put in whose voicewes picked up as 
long as there is probable cause. 

THE CXDURT: I would not think so, I would hope 
we would be spared that. 

' MR. DEL GROSSO: If we take it one step further, 
what he wants to hear is what we have, %#hat is on the 
tapes and wants to hear everything on the tapes and 
whether or not he agrees with what is on the tapes and 
then maybe he will testify. 

THE COURT; I do not think we have to look into 
the heart of Mr. Langella or Mr. Newman's heart. 

(Continued on next page.) 
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NR. Del GROSSOt I dn not looking into his 
heart, X an naking an asetnaption here. 

MR. NEMMANt I do not think that is so excep¬ 
tional if ee look into it for just a nxasent. Wo have 
fron Mr. Del Grosso em indication that this gentleman 
has been subpoenaed here as a witness. I have parti¬ 
cipated, perhaps not as many times as your Honor has, 
but I have seen many siany occasions where government 
witnesses who are brought here as government witnesses 
have had their recollection refreshed by the use of 
docunents, by having tapes played to then, so I do 
not think if I suddenly get a brainstorm, and I thank 
Mr. Del Grosso for suggesting it to me, that since 
Mr. Langella is brought here as a goverraient witness, 

I see nothing wrong and I question now the good faith 
of Mr. Del Grosso in not being wiling to play the 
tapes to this man and I am becoming auspicious. Judge, 
although I have a suspicious nature generally, I am 
becoming auspioions peiiiaps the reason Nr. Langella 
is being brought here is to whipsaw him between idiat 
his recollection is and idiat in fact he auiy have said 
in an unguarded moment in the privacy of some room, 
being unaware it was being recorded and perhaps to 
set him up for either contempt or perjury. 

I would call your Honor's attention and Mr. 

IV 
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Del Grosso's attsntion to the fact that despite the 
broad power of the Grand Jury there is a case out of 
the Eighth Circuit called Brown versus United States, 
which seems to decry this sort of procedure, 

I would ask through the good offices Of your 
Honor to inquire whether in fact that is the purpose 

of bringing Mr. Langella here. 

MR, Del GROSSOi That is not the purpose, 

MR, NEWMANt Then I do not see the reason why 
the tapes shouldn't be played to him to refresh his 
recollection so he can in fact give good substantive 
testimony. 

MR, Del GROSSOi I see plenty of reason. It 
will disturb and destroy the investigation going on. 

I believe it will sufficiently refresh Mr, Langello's 
recollection ti\rough questioning, if necessary, if 
his recollecticn needs refreshing, 1 do not see in 

any way, shape or form — 

TOE coimri What Mr. Newman is suggesting is 
that there are cases in which when they.' are finally 
fully-developed as perjury indictments, the judge who 
after.all is not ths trier of the facts most of the 
time forms a judgs«nt that the game has not been played 
according to what is popularly known as the rules of 
cricket. That indeed the prosecutor may have been 
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interrogating with a view to produce a contradiction 
between what the Grand Jury witness was telling the 
Grand Jury and what the prosecutor knew he should 
have said on the basis of an overheard conversation 
on the wire. 

What Mr. Newman suggests is that the risk of 
a government lairyer being subjected to that unkind 
suspicion of trying to "entrap* a Grand Jury witness 
into perjury would be to tell the witness what he is 
known to have said to use that as the foundation for 
further questioning so that the %rhole matter may 
proceed in a candid spirit and would advance the 
inquiry without needlessly exposing the witness to 
a risk of innocent contradiction of his own earlier 
words in circwstances in ^ich it might be impossible 

for him to deaxMistrate that it %ras mere mistake, in- 

\ 

advertenoe, forgetfulness, or something other than 
a calculated attempt to mislead. 

MR. Del GROSSOt Mr. Langella is not afforded 
any greater protection than any other Grand Jury wit¬ 
ness, %dio in this case will be granted issranity. But 
the Government is not trying to "set up* Mr. Langella. 
This is an investigation, it is a viable govenssent 
investigation where we are attoaq>ting to find out just 
what is going on. Mr. Langella was in a particular 
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establishnent %^lch was subject to electronic surveil¬ 
lance and vfe know he was there and certain things 
happened. There are certain things we do not know 
that happened. He is a witness we will call just 
as anyone else and I wish to find out exactly what 
%rent on. That is what I am trying to do. I am 
trying to find out %diat happened. 

THE ,COURTS I think the answer of the law, 
generally speaking, has been that the Government does 
not have to take witnesses before the Grand Jury into 
its confidence and that it is important for Mr. Langella 
to realise that if he must testify to make a real 
good-faith effort to tell the truth, the whole truth, 
and nothing but the truth, which is what he is sworn 
to do. And I am sure you will be able to advise him 
on the importance of not inventing recollection simply 
because somebody seems to expect him to know or it 
seems in his interest to know or that he knows some¬ 
thing different from what he does know. 

MR. NEMMANt Your Honor, I know we will be 
back to burden you during the course of a day that 
I know you have a trial on. I must confess I believe 
what we have here based on what Mr. Del Grosso has 
said, a situation ^ich falls within Brown versus U.S. 
245 P. 2d 459. I must respectfully submit to the Court 

;:.u 
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in By considered judgment what we have here is really 
an attempt to establish a basis for indicting Mr, 
Langella for perjury, because I think we would all 
be hard pressed, irrespective of our training, irre¬ 
spective of our edu''.ation, to really acccint for our 
®®**^*^*®^^®*** yesterday, let alone over euiy exteded 
period of time, l recognise the burden I am up against 
but I would ask consideration of that particular 
decision and the real purpose of Mr. Langella being 
subpoenaed here, in light of a simple request in the 
confines of the Grand Juj^^ Infonsation that he is 
going to be questioned about be read or played to 
him to refresh his recollection and make him more 
useful as a witness, if in fact he is seriously sought 
as a witness, 

MR, Del GROSSOi He is sought as a witness, 
your Honor. 

THE COURTS 1 think, Mr. Newman, it is not a 
question of how you would proceed if you were in Mr. 

Del Grosso's position and had an avowed purpose, because 
the experience of many prosecutors has been that such 
trust and candor has all too often been betrayed. 

Whether that is a sound judgment or forma a good basis 
of procedure or not, I cannot say. That it is an abuse 
of his discretion or an iiq>ropriety to ask Mr, Langella 
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to testify without playing the recordings to him, it 
is on notice that these conversations have been to 
some extent overheard but that which would be involved 
to disclose to him is the mistrust implicit in Mr. 

Del Grosso, in what he said is a justifiable mistrust 
2 md very simple to understemd. 

You can advise him on the Fifth Amendment rights. 

MR. NEWMANt If your Honor please, the witness, 
Mr. Lwgella, read a statement asserting his Fifth 
Amendment privilege, and as a result of it, I was 
shown a document by Mr. Del Grosso, which is a conformed 
copy of an order by Judge Bartels, in which, if I may 
hand it up and we can mark it witness's exhibit, 

I guess? 

THE COURT} Witness's Exhibit 1, so marked. 

(So marked.) 

THE CLERK} I'm sorry, this will be witness's 
Exhibit 2. 

MR. NEWMAN} If your Honor please, I assume ~ 
and this is the first time in my experience I had an 
in abstentla immunity without the witness being 
present and being told by the Court that he has 
immunity. I'm confirming on the record we have this 
copy of order. 

I asked Hr. Del Grosso the scope of this 
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investigation, I was advised that the investi'.i!:Ation 
and the scope of the questions to be put to Mr, Langeila 
for violation of Title 18, Secticxi 1962 and a conspiracy 
to violate that — was that correct? 

MR, Del GROSSO: Yes. 

THE COURT: 62? I thought it was 51, 

MR. Del GROSSO: The Hobbs Act — this is the 
racketeering influence into legitimate businesses, 

I think it*s a 1970 amendment, your Honor, 

THE COURT: You're familiar with it? 

MR, NEWMAN: Not the exact language. It kind 
of obviates my next inquiry to the Court, which would 
be whether this is one of the sections within the 
inonunity, et cetera, I don't want to waive any arg\nnent 
I have by its broad scope. It's included within 6002, 
THE COURT: They're in there, too. They're 
way in the back, of course, very close to the index 
and go ever, 

MR, NEWMAN: If your Honor please, as a result 
of this, I guess the next step, really, is the indica¬ 
tion to Mr. Langella he has been granted immunity 
according to the order of Judge Bartels. 

THE COURT: I think he has to be clear as to 
what he has been granted. 

MR, Del GROSSO: On the record, your Honor, 
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the Grand Jury record, I told the witness that he was 
granted imraunity. Anything he testified to cannot 
be used against him in a criminal action. Any leads 
that his testimony gave could not be used against i 

him in a criminal action.. ! 

If he perjured himself, of course, he*s subject [ 

I 

to the perjury statutes and if he refuses to testify, 
he C£m be cited for contonpt. 

THE COURT: I think the one thing, Mr. Langella, 
you want to be clear, is that under the order which 
has been marked here as Exhibit 2, you have no alter¬ 
native now except to testify, because the order 
directs you to answer all of the questions that 
are addressed to you by the Grand Jury through Mr. 

Del Grosso and you have to produce the books and 
records ajid papers that are called for. 

Now, under the statute, since you have pleaded 
your privilege ai\d have been directed to answer, 
notwithstanding your privilege, none of the testimony 
or other information that is derived from the ques¬ 
tioning and from this Grand Jury proceeding influence 
or ^my other information directly or Indirectly 
derived from testimony and other things which you 
may be required to produce to the Grand Jury can be 
used against you in any criminal case except for a 
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1 prosecution for perjury in that roam or giving a 

1 false statesMnt or of course for disobeying the order. 


3 

Is that clear enough to you? In other words. 


4 

your testimony is involuntary, given under this order. 


5 

and therefore it cannot be used against you or can 


6 

anything that your testimony leads then to be used 


7 

against you. 


8 

Is that clear? 


9 

MR. lAMGELLhs Yes, your Honor. 


10 

MR. Del GROSSOt For the record, your Honor, 


11 

the Grand Jury has not ordered Nr. Langella to testify 

• ^ 

12 

because I gave — the inaunity was read to him. At 

• 

13 

that point he wished to see — 


14 

THE COURT t He is ordered now, the minute his 


15 

order is put into effect, as it now is. 


16 

MR. Del GROSSOt Yes, sir. 


17 

THE COURTS The order says "Ordered that Jerry 


18 

Langella answer all questions directly pot to him by 


19 

the aforesaid Grand Jury.” The Grand Jury questions 


20 

through the United States Attorney. 


MR. NBIMANt I don't want to go into anything. 

f 

22 

This is the Grand Jury, Judge. 

23 

(Grand Jury enters courtroom.) 


24 

NR. NBfMAHt They're all present here. 


25 

THE COURTS I talce it that you're here for 
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emother purpose? 

MR, NAPTALISj For the handup, 

(Said Grand Jury leaves courtroom,) 

MR, NEWIAH* Now^ if your Honor please^ I've 
been furnished in the interim with a copy of the 
order which impaneled the special Grand Jury and an 
order which purports over the signature or under the 
signature of the Chief Judge, to extend the life of 
this Grand Jury, I would respectfully move at this 
time to vacate the subpoena served upon my client 
on the grounds, sir, that this Grand Jury, as it's 
impaneled under this order, its term has expired and 
it's not an existing body. There's no basis for this 
proceeding, 

I would like to offer into evidence as Witness's 
Exhibit 3, if you would, sir, 

THE CLERK: So marked as Exhibit 3, a document, 
(So marked,) 

MR, NEWMAN: Your Honor, it's a 6—A Grand Jury, 
under Section 6-A, Federal Rules of Criminal Procedure, 
That statute states the Grand Jury's life is only 18 
months and there are no exceptions, 

THE COURT: I think that you would find this 
is also a special Grand Jury under Public Law 91-452 
and so recites. You see, our form of order here treats 
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6-a as sort of an inconplsts rule. All 6-A does is 
authorise the Court to susanon one more Grand Jury 
at the tiae adien the public interest requires it. 

The specific authority for iapanelinq a special Grand 
Jury is Chapter 216 of Title 18, Section 3331. 

MR. NElMANt 3331 gives than the power to set 
up a Grand Jury for 36 nonths. As I read it and, of 
course, there are not too many cases on the subject, 
it*s a case, your Honor, decided involving the PHA, 
where an indictment was dismissed. 

THE COURTI That was a nonstatutory Grand Jury 
because — it was complicated. At the time that Grand 
Jury was formed, l think it was formed as a special 
Grand Jury under Rule 6-A only and could only have 
been under 6-A because there was already ii^existence 
a special statutory Grand Jury and a second one could 

not be set up without specific findings, which had not 
been made. 

This one is a special Grand Jury and with certain 
powers and also with powers of life extension, it 
would — its normal term would have been from September 
19 to September 19 plus six. Ifs eighteenth month 

would have been in March, March 19, give or take a 
while. 

I take it that would have been the second order 








24 


at that time? 

MR, Del GROSSOt There was an order extending 
the term of the Grand Jury. 

THE COURT* That usually contains a specific 
recital. 

MR, NEWMANs My thrust was that the order that 
®^^ 9 iDally set up this Grand Jury doesn't give it the 
life under the statute by the words "Special Grand 
Jury," 

THE COURT* But by the iitv’ocation of the 
statute, 

MR, NEWMAN* By the invocation of the general 
blanket. Title 1? 

THE COURT* Title 1 of that law is Chapter 216, 
is the Special Grand Jury title and is devoted 
wholly to the Special Grand Jury, 

MR, NEWMAN* I thought the critericxi was the 
Rackets Grand Jury, Judge, because if I remember 
correctly, the legislative history that was around 
this was part of the organised crime statutes. 

THE COURT* I don't suggest Mr, Del Grosso is 
an organised criminal, but his job is to deal with 
those matters which are generally considered as having 
enough probability of connection with organised crime 
to be assigned to, including self-assigned to the unit 
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of which ho*8 part and I made the mistake, but I 
think broadly, it's only your office, Mr, Dillon's 
o^^ice that presents material to this Grand Jury, 

MR, Del GROSSO* we're the only ones, your 
Honor, Occasionally, if the United States Attorney 
may have sotaething — 

THE COURT* A related thing, 

MR, Del GROSSO* — related, and they cone in, 
THE COURT* Like this one that was just handed 


MR, Del GROSSO* That's the only time I know 
of that the United States Attorney has used. 


MR, NEVlMAH * I trust then my objection is over** 


ruled? 


THE COURT* Yes, I think so, this time, I 
« 

think it's wise'to make sure Mr, Langella is really 
bound to testify, I don't know what happens if it 
turns out — 


again. 


MR, NEWMAN* Unfortunately, vre'll be seeing you 


THE COURT* I hope not. It «#ould be so nice 


if soneone would ccne to Mr, Del Grosso's help and 

just give him the information he needs to move ahead, 

MR, NEVMAN* The difficulty with that. Judge, 

is that with this franchise, so much of the criminal 
bar %#ouldi/t be happy, so we couldn't let that happen. 
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MR. DEL 6 RO 68 O 1 Tour Honor, at this tlaa tha 
govamaant will aaka an application to hold Mr. 
Langalla in eontaapt pursuant to Titla 28 Saoton 1826 

Ha has rafnaad to answer tha qnaation put to 
hia by tha grand jury aftar ha had baan adwisad by 
you to answer. 

Ha has raad a stataasnt which I presuaa Mr. 
Nawaan •— I know Mr. Hawaan will raad it into tha 
racord. 

Perhaps wa can go forward with that now. 

MR. NENMMIt At this tias, Z would lika to 
indicate for tha record, so we haws it clear, that 
Mr. Langalla did not rafusa to answer questions. Mr. 
Langalla read a statamant which 1 prepared, and tna 
stataaant, if I aay, will taka a ainuta of your tiaa, 
and reads as followst 

*I have prawiously testified before tha grand 
jury in Haw York County.* 

80 tha racord is clear, Z gewa a copy of that 
stataasnt to Mr. Dal Grosso. 

* 8 oaa of tha questions Z have baan asked bare 
today hawe baan asked of aa before that grand jury. 
Prior to ay testifying before tha Haw York County 
grand jury, Z aa adriaad that Z was granted trans¬ 
actional iaannity. Z have bean adwisad and beliewe 
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that since I was told I received transactional 
inununity frcMn the New York County grand jury, any of 
tl»e material that I testified to in that proceeding 
cannot be used before this grand jury. ? am advised 
that this is based on the case of Murphy against 
Waterfront Commission. I therefore respectfully re¬ 
quest that I be taken before a District Court Judge 
and that a hearing be held to determine whether this 
P^^oceeding or any of the questions are based upon 
material for which I received transactional immunity. 

I make this request on the authority of United States 
against Hockenberry and United States against 
McDaniels." 

1 didn't put the citations into the statement 
that Mr. Langella read. 

I am prepared to give the Court those citations 

Obviously, I gave them to Mr. Del Grosso. 
Suffice it to say. Judge, I have a copy of this testi¬ 
mony that Mr. Langella gave before the New York County 
grand jury on my person. I would submit to your Honor 
that the cases that I am relying on, and by the way 
this statement is not complete, it omits the Kastiger 
case, which is 406 U.S. — well, 460 is the page of 
the quote. I don't know the first page of the cita¬ 
tion. 460. Which indicates that when somebody 
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result of the grand jury proceeding when Mr. Langella 
received transactional ianunity. I think it is 
tainted under all of the cases I clted» your Honor. 

MR. DEL GROSSOt If I may, your Honor, I put 
the questions to Mr. Langella one after another and I 
would take this to be a refusal to testify. I %rould 
like to get in the fact of the imnninity itself. Mr, 
Newman is correct when he cites Murphy and Hockenberry 
and McDaniels. These are situations where there is a 
criminal proceeding, where the government used the 

testimony of the individual against him in a criminal 
proceeding. 

This is not a criminal proceeding, this is a 
grand jury and the individual is here as a witness. 

I would point out the pertinent part of 18 
United States Code 6002 where it states: 

■But no testimony or other information com¬ 
pelled under the order or any information directly 
or indirectly derived from such testimony or other 
information may be used against the witness in any 
criminal case, except a prosecution or perjury, giving 
a false statement, or otherwise failing to comply 
with the order." 

This is a different situation. This is a 
grand jury. 
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If I could relate back to Title 18 United 
States Code# Section 2514, where this was the trans¬ 
actional immunity — I just mentioned 6002 — trans¬ 
actional immunity uses the same wording. Again, if 
I may: 

"No such witness shall be prosecuted or sub¬ 
jected to any penalty or forfeittire for or on account 
of any transaction, Mtter or thing concerning which 
he is compelled, after having claimed his privilege 
against self-incrimination, to testify or produce 
evidence, nor shall testimony so compelled be usedw 
evidence in any criminal proceeding except in a 
proceeding described in tiie next sentence against him 
in any Court. No witness shall be exempt under this 
section from prosecution for perjury or contes^t 
committed while giving testimony or producing evidence 
xinder compulsion as provided in this section." 

This again is not a criminal procedure. The 
nan has been granted immunity. He is a grand jury 
witness. This is not a case where there is evidence 
to be used against him in a criminal case. I haven't 
even asked him a question — 

THE COURT: As I understand the law, the 
State law, the State procedures are as it happens 
not the suproM law of the land. As I recall New York 
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State cases, the resolution of the matter in the 
Supreme Court was that testimony compelled in the 
State proceeding under a grant of the widest immunity 
that the State was capable of giving inured from the 
federal point of view as involuntary testimony which 
cannot be used in any federal proceeding against a 
man who is doomed. That it in effect became not a 
transactional irnsninity but a use immunity. 

So here the grant by the State of the innunity 
has resulted in the federal government being denied 
the right to use that testimony against him or it 
fruits in any criminal proceeding. But it hardly 
means that they cannot pursue in its federal asi>ect 
*^®P®^^cussion8, the same inguiry from a man who 
is knowledgeable enough to have gathered to him from 
the State a transactional immunity in the general 
way that some seem to suggest we have a concurrence 
of two different prosecutorial authorities that the 
information he can give is useful. So much so that 
the State was willing to have a transactional 
immunity which is unimpaired and the govemsMnt to 
give him in addition not only the Involuntary use 
immunity which flows from the State having granted 
the transactional immunity but also as his additional 
safeguard a use immunity under the order of Judge 
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Bartels. 

Por these reasons^ and on these grounds/ I 
must advise Mr, Langella that these are questions ho 
must answer. He must testify. 

MR, NEWMRNt Well/ Judge/ since your Honor Is 
Indicating —- If i understand your Honor correctly 
““ that the criteria here Is questions are being put 
to Mr. Langella before a grand jury and your HOtior ~ 

THE COURT: Without it being a criminal pro¬ 
ceeding against him. 

MR. NFIWMAN: Now/ what I was about to say to 
your Honor and urge upon your Honor respectfully Is 
a reconsideration from this point of vlew/ the first 
thing that happened when we came back before you now 
is Mr. Del Grosso urged upon your Honor an adjudica¬ 
tion that Mr. Langella Is In contempt by virtue of 
his last appearance. 

TOE COURT: I think his patience is sorely 
tried. He didn't have a chance ~ 

MR. NEWMAN: All right. 

NOW/ that being the situation/ my response with 
the authorities that I have cited and calling upon 
your Honor to ccuisider was in response to his notion 
to punish — 

THE COURT: I don't think you can taunt him 
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into holding the Bian in contempt* You are going to 
have to wait until next month. I am not going to 
hold Mr. Z^angella in conten^t until he is. And I 
don't expect him to be. 

MR. NEMMANt The point being then# then I 
misread your Honor. I was responding to his applica¬ 
tion for contempt. I wasn't urging upon your Honor 
that these cases I cited — and I don't want the 
record to be incorrect — bars this guestion to be 
put to Mr. Langella. I was urging the principle of 
these cases and transactional imsninity covered in 
the cases — 

THE COURT: No, he must answer. 

MR. DEL GROSSO: May I ask a question? 

THE COURT: You let him get down to work. 

There is a lot of work to be done. 

MR. DEL GROSSO: May I ask Mr. Newman if there 
will be another applicetJon as to electronic sur¬ 
veillance or has that already been druled on? 

THE COURT: X don't know. I am afraid I must 
ask you to proceed. 

MR. I^L GROSSO: Yes, your Honor. 

(The parties left the Courtroom at this time.) 

(Continued on next page.) 
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4:40 o'clock p.ro. | 

MR. DEL GROSSO: At th's tiwm, your Honor/ \ 

1 

I 

the govemnent makes an application to cite the wit- | 

ness# Mr. Langellat for contempt for refusal to I 

! 

answer the question put to him by the grand jury. He 

I 

t 

refused to anstrer. 

THE COURT: Have you got the grand jury re¬ 
porter? 

MR. DEL GROSSO: I'll get the grand jury re¬ 
porter here. 

MR. NEWMAN: May I suggest soMthing else. 

Judge? 

THE COURT: What's that? 

MR. NEWMAN: I'm going to ask/ if your Honor 
ploase, to consider granting a hearing because the 
last question that was asked of Mr. Langella or the 
first question or the questions asked of Mr. Langella 
which is the source of the application/ to punish him 
for contempt/ and I believe I'm paraphrasing it 
correctly/ was if he knew one Alfonse Persico. That 
question was asked of him before the Manhattim grand 
jury/ also. Therefore/ asking now. Judge/ since they 
have in effect asked your Honor to institute a pro¬ 
ceeding against this fmirticular witness now, and 
they've changed this category/ I'm asking your Honor 
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to oonaidor granting a haaring *—> 

THE OOURTt it*8 not to .institute a pro¬ 

ceeding against hiH. Re was asked a question. Ha 
declined to answer it and the question that we*re on 
now is is it a question that he asast answer? It 
hasn't been decided yet. 

MR. NEKMNIt All right, sir. 

!*■ sorry I Misinterpreted the procedure. 

ns COURT! I*a glad to hear your argument 
although I had dispos«Ml of it. 

MR. I^L GROSSOt This is Mias Mg, the grand 
jury reporter. We can swear the witness and she can 
just read it. 

THE COURT! Read the questions so we* 11 know 
it. 

MR. DHL <3(0880! The whole thing or the last? 

THE COURT! The point where the difficulty 
started. 

MI88 MG! "Question! Mr. Z.angella, you have 
conferred with your attorney? 

"Answer! Yes. 

"Question! Then %fhat*a your answer? 

"Answer! Z respectfully deoliM to answer — 

THE CX>URT! What was the question he was 

asked. 
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MISS NG: "Question: Mr, Langella^ I'll re¬ 
peat the question. Do you know Alfonse Persico? 

"TVnswer: I would like to speak to my lawyer 

about that. 

"Question: Did you just speak to your attorney, 
sir? I mean where do we stand? I 4un asking the 
questions, 

"Answer: And I would like to speak to him 
about that. 

"Question: Did you converse with your attorney 
concerning what's going on in here? 

"Answer: I would like to speak to my attorney 

about the first quePtion. 

"Question: Before you go out, I will say this; 
that you have the right to speak with your attorney, 
however, you were there now. This Is contempt by the 
very fact that you come in. You go out. You under, 
stand that? 

"Answer: I would like to speak to my attorney 

about the first question." 

The witness went out and came back in. 

"Question: Mr. Langella, you have conferred 
with your attorney? 

•Answer: Yes. 

"Question: Then what's your answer? 
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"Answer: I respectfully decline to answer on 

the grounds that loy answer may tend to incriminate me 
or degrade me anc. in violation of my right under the 
fourth and fifth amendment to the United States 
Constitution. I also was advised that this grand jury 
I am presently under indictment in New York County 
awaiting trial and I refuse to answer. 

"Question: Mr. Langella# perhaps you have 
read the same statement twice. Maybe there was 
another paper that you were given. You were just 
given that paper by your attorney? 

"Answer: Yes. 

"Question: You do realize that you have made 
that same statement prior to this? 

"Answer: I refuse to answer. 

"Question: Now I will ask the grand jury 
fbrelady to instruct the witness to answer pursuant 
to the terms of Judge Bartels' Order granting him 
immunity in that he had to testify and if he doesn't 
that he could be cited for contempt. 

"THE FORELADY: I'm ordering you to answer. 

"Answer: I refuse to answer. 

"Question: All right, we'll go up to the 

Judge." 

(Continued on next page.) 
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MR. MEWMAI^: If your Honor pleases, I request 
a hearing on the question of — 

THE COURT: Why should he not answer the 
question? 

MR, NBWMhN: On the grounds. Judge, that the 
infomation which is the predicate of that question 
and the predicate of these proceedings are connected, 
or ultimately will be. I s\ib«it on the authorities 
previously cited, the Hockenberry and the McDaniels 
cases, that the government now has the burden of 
showing, since they have asked for a citation in 
contempt, which is the ultimate penalty against this 
particular witness, they have the burden of showing 
they obtained the information i^ich is the predicate 
of this information from a source untainted by prior 
grand jury questions. I submit that very cniestion 
was asked in New York. 

THE COURT: I will not repeat what I said 
before. The reason for advising the witness that he 
need not answer the question I And to be wholly in¬ 
adequate and 1 must direct the witness to answer the 
question. Before the grand jury, of course. And I 
onxst warn him that if he does not answer the question, 
then I will have to hold you in contesipt. 

What that means is that I will smke an oral or 
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tnritten order that you go immediately into the 
custody of the Unitetl States Marshal and continue in 
his custody until you either answer the question or 
the grand jury omnes to an end. But you must 
emswer. 

This is not to punish you for doing amy 
criminal act, but because the answer is sought and 
must be given. 

Do you understand that? 

MR. LANGBLLA: Ves, your Honor. 

THE COURT: Okay. 

MR. NEWMAN: May I have a few minutes to con- 
fer with the witness? 

THE COURT: Yes. 

(Pause.) 

MR. DEL GROSSO: I have one other thing — 

MR. NEWMAN: May I go off the record? 

THE COURT: Yes. 

MR. NEWMAN: Now, isay I go back? 

Your R>nor, what I was going to ask your 
Honor, in view of the fact you indicated to him wnat 
you indicated to him earlier, I would ask your Honor 
for a postponement of these proceedings for a period 
of a week to permit me to consult with my client for 
him to make a determination as to whether he wishes 
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to testify or doesn't wish to testify. 

THE COURT: I don't think he has any rights 
in the matter. He's got to testify now. 

MR. NEWMAN: Well, my next question is, that 
being the situation, may I have a minute to discuss 
it? Maybe we cem save another trip walking down to 
the grand jury. 

THE COURT: No, I think that is an indispensable 
step. Nobody pays attention to the Judge, it is the 
grand jury that is entitled to the answer M.d he must 
answer. I want to be clear with him that t:ie Order of 
Judge Bartels applies to these questions. 

You must answer. 

MR. NEWMAN: Now, if your Honor pleases, may I 
ask the Court by way of information and guidance 
whether the stricture that this defendant — I with¬ 
draw that, this witness faces, your Honor, as to the 
custody of the United States Marshal, is this a civil 
contempt or — 

THE COURT: Yes. Coercive civil conten^t. 

It is to get him to answer not for any other purpose. 

In other words, anytime he feels like answer¬ 
ing, out he comes. It is not for the purpose of 
punishing him because he is a naughty man, but be¬ 
cause he is a recalcitrant witness from which testimony 
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is sought. 

(The parties left the Courtroom at this time.) 

MR. DEL GROSSO: We are back» your Honor. 

THE COURT: We need the stenographer. And do 
we need the foreman? 

MR. DEL GROSSO: I don't know^ but I will got 

them. 

(Pause.) 

MR. DEL GROSSO: Again^ the government renews 
its application to have Mr. Langella held in contenqpt 
pursuant to the Civil Conten^t Proceedings or the 
provisions of Title 18 Section 1826 for failure to 
testify before the grand jury. 

THE COURT: Could you come forward, please. 
Madam Foreman? 

What is the section? 

MR. DEL GROSSO: I have 1826, Title 28. 

THE CLERK: What is your name? 

MADAM FOREMAN: Blanche Borland. 

THE COURT: Mr. Langella, I am going to ask 
the grand jury Court reporter to read the part of the 
transcript on which the application of Mr. EfclGrosso 
to hold you in conten^t is based. 

Could you read it, please? 

GRAND JURY REPORTER: "Mr. Langella, I repeat 
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tho question, do you know A1fonse Persico? 

"Answer: I refuse to answer. 

"Question: I asked the forelady again to 

order tho witness to answer the question pursuant to 
the Order of Judge Bartels. 

"THE FORELADY; I order you to answer the 
question, please. 

"Answer; I refuse to answer. 

"question: I will have to go upstairs to 

Judge Pooling." 

THE COURT: Is that what occurred before the 
grand jury, Mr. Langella? 

MR. LANCF.LLA: Yes. 

THE COURT: I had advised you before you went 
down to the grand jury tliat this and other questions 
pvit by the United States Attorney you would have to 
Cinr.wer. 

And if you failed to emswer them, I would 
have to conmit you for a civil contempt of Court. 

Do you, sir, persist in your refusal to answer 
the question? 

MR. LANGELLA: Yes. 

THE COURT; I have no alternative then, Mr. 
Langella, but to hold you and I do now hold you in 
contempt pursuant to the provisions of Title 28 United 
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States Code Section 1826. And you are ordered to be 
confined to the United States Federal House of 
Detention on West Street in Loirer Manhattan until 
such tlae as you are willing tu give the testiiDony 
required of you by Mr. DelGrosso in connection with 
the present grand jury proceeding. 

As I explained to you, that ooanitnent will 
continue /until you suinlfest a willingness to testify 
and return and do testify. Or until the grand jury 
as it may be extended expires. 

Do you understand? 

MR. LAMGELLA: Yes, your Honor. 

THE COURT: Very well. Marshal. 

MR. KEVmANx Your Honor, I would request in 
the alternative in view of the fact Mr. Langella has 
been available each and every time required, I might 
also add the last time he was subpoenaed Mr. DelGrosso 
was ill and we put it over for two weeks and Mr. 
Langella nevertheless appeared and had the proceeding 
continued voluntarily. He appeared before the grand 
jury for the continuance of the sxxbpoena, and Mr. 
DelGrosso will attest to this. I would ask for a two 
week stay of conaitment to permit me to go to the 
Circuit Court of Appeals. 

MR. DEL GROSSO: I would ask that be denied. 

47 
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It is true that I was ill two weeks ago but Mr. 

Langella had to go before the grand jury and his 
subpoena was continued until today. 

The government states that any delay any 
appeal at this time would be just taken for delay. 

THE COURT: I think I must deny the application. 
Will you. Marshal, take Mr. Langella into 
custody. 

MR. NEWMAN: I %»ould ask yotuT Honor before this 
is done to reconsider the length, instead of the life 
of the grand jury, if your Honor would fix a period of 

time. 

j will call to your attention, although I know 
you are not bound by it, a sentence imposed by Judge 
Judd in an identical situation on Alfonse Persico for 
his failure to answer, a period was fixed at 60 days. 

TiiE COURT: That is treated as a criminal 
contempt %#hich is not what we are doing here. This 
is intended to obtain testimony. And the commitment 
is to continue until the witness does testify or 
the occasion to which he can be commaniedtas passed 
through the expiration of the grand jury. 

I do not' see how I can just convert it into 
a punitive proceeding by setting any other time or 
conditions upon the conmitment. 
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MR. NEWMAN: I would suggest that that doesn't 
of necessity turn it into a punitive situation. 

As a matter of fact, the Circuit Court held 
it to be nothing more than a civil contempt and 
would not in fact change the coercive nature of the 
confinement into one of a punitive nat>ire because the 
government would have in its power the right to 
subpoena him into the grand jury again. What it reall 
does is places a burden on the government to see if 
it is serious about really wanting his testimony at 
the end or at any time prior to the 60 day period. 

If he wants the testimony they just serve another 
subpoena. It doesn’t change the import of what your 
Honor is doing. 

THE COURT: I wish I could agree with you, but 
I do not. 

MR. NET'JMAN: Your Honor would not consider a 
stay with bail pending an appeal? 

THE COURT: Once confinement is ordered, the 

is not bailable but it is imperative to expe“ 
dite the appeal as quickly as possible. 

MR. NpTf’AN: I notice it is 5:10. If this 
witness were suddenly to decide he wanted to change 
his mind and testify tonight, this is a Wednesday 
grand jury — 
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MR. DEL GROSSO: I could state for the record 
this grand jury can stay later. It can stay several 
more hours and if necessary this jury will be in here 
tomorrow morning to listen to the testimony at any 
time Mr. Langella wishes to purge himself of the 
contempt this grand jury will be available. 

THE COURT: Don't worry, he won't be kept for 
a week while the grand jury — 

MR. DEIL GROSSO: Certainly not. 

THE COURT: As soon as he manifests his 
willingness to testify, things will clear up quite 
amazingly. Will you take Mr. Langella into custody. 

MR. NEWMAN: Can your Honor give me a minute? 

THE-COURT: Will you keep him in confinement 
at West Street until he indicates to you a willing¬ 
ness to testify in chis case? 

As soon as he does, will you communicate that 
to the United States Attorney's office, Mr. DelGrosso, 
or in his absence, Mr. Dennis Dillon, or in his 
absence, any of the other men associated with the 
Task Force. 

MR. DEL GROSSO: Your HOnor, there was a 
question from your deputy clerk as to an order. 1*11 
have a formal order draim up. Could I have It signed 
tomorrow? I don't have any secretary. 
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THE COURT* First thing in the morning. 

(At this time the proceeding was concluded.) 
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U.IJ.iliU Ol.nco 

! ASTSill DISTRICT 0 


IJI RB • JERRY lAIGELIA 


nil o.^jiLxcation nas oeen nnde to this Court by the United States 
Attomoy (see application and affirla’ylt annexed and narked "A" and •■a-- 
respectively) pursuant to his authorization by Henry S. ^Petersen, Assistant 
Attorney General for the Criminal Division of th 
of Justice ( 


United States Departnent 

see copy of letter annexed and narked ”C"), wherein the. 

• * 

•iffiant has represented that in Ms judgment the testimony of 

JmY lAIGELIA , before the Special United States Grand Jury in 

the E^t«Tn DistricUof New York, ^.necessary to the public interest. Purauant 

Actions 6002 , 6003 , it is hereby 
ORDERED that jerry langELIA . ; answer all questions directed 

to him by the aforesaid Grand Juiy in the Eastern District of Mew York. It 
is further • • ’ ' • v.-.. .* 


United States Cade 


ORDERED, that 


JERRY lAIGEIlA 


shall not be excused from 


testifying or producing books, papers, or oth« 
testimdny or evidence required of him nay tend 
him to a penalty of forfeiture. 


ground that 


or subject 


UNITED S^TES DISTRICT JUDGE 
Eay^ra District of Rev York 


Dated: Brooklyn, New York 
March 20, 1974 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

/ 

-—-—----X 

IN RE JERRY LANGELLA, A WITNESS 

BEFORE THE SPECIAL SEPTEMBER, 1972 Q R p e R 

GRAND JURY 

. 

On this 17th day of April, 1974, this matter comes on for 
the attention of the Court upon the application of the United 
States of America, by and through Robert G. DelGrosso, Special 
Attorney, Department of Justice, for an order finding Jerry 
Langella in direct contempt of court for his refusal to answer 
questions before the Special September, 1972 Grand Jury at 
Brookl 3 ni, New York, on April 17, 1974, Jerry Langella was present 
in person and with his attorney, Gustave Newman, New York, New 
York. 

After hearing argument and being advised in the premises, 
the Court finds that Jerry Langella appeared before the Special 
September, 1972 Grand Jury sitting in Brooklyn, New York, on 

^7, 1974; that Jerry Langella refused to answer questions 
propounded by said Grand Jury after having been granted immunity 
from prosecution xmder Title 18, United States Code, Section 6003 
and ordered to answer questions before the said Grand Jury 
pursuant to the order of Honorable John R. Bartels, United States 
District Judge, Eastern District of New York, of March 20, 1974 
(upon the application of Edward J. Boyd V, United States Attorney, 
Eastern District of New York); that Jerry Langella is in direct 
contempt of the order of this Court and should be committed to 


53 









the custody of the United States Marshal. 

IT IS ORDERED, ADJUDGED AND DECREED that Jerry Langella 
is in direct contempt of this Court for his failure to einswer 
questions before the said Grand Jury and he is hereby committed 
to the custody of the United States Marshal for the Eastern 
District of New York, for the life of the Grand Jury from the 
date of this Order, or until such time as he purges himself of- 
this contempt. 

IT IS SO ORDERED. 
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EASTERN DISTRICT OF NEW YORK 









UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-X 

IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 


NOTICE OF APPEAL 

~ 7 ' 4 ' C 638 - 


X 


S I R S : 


PLEASE TAKE NOTICE that the witness JERRY LANGELLA hereby 
appeals to the Court of Appeals for the Second Circuit of New 


York from an Order made and entered the 17th day of April, 1974 

by the Honorable John Dooling, Judge of the Eastern District of 

New York, which Order determined that said JERRY LANGELLA was in 

contempt of the Court and committed him to the custody of the 

Marshal for the life of the Grand Jury from the date of said 

Order or until such time as he purges himself of this coi.tempt. 

Yours, etc,, 

GUSTAVE H. NEWMAN 

Attorney for Witness LANGELLA 

522 Fifth Avenue 

New York, New York 10036 

Telephone: MU 2-4066 


DATED: New York, New York 
April 22, 1974 

TO: HON. EDWARD J. BOYD V 
United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 
ATT: ROBERT Del GROSSO, AUSA 


Witness JERRY LANGELLA 
Federal House of Detention 
West Street 
New York, New York 
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MR. MEHMAMt Good nornlng. 

THE COORTt Good Bornlng* sir. 

You look juat mm dotorminod •• ovor. 

NR. NBNMAMi X thought, Judgu, I oould 
%rmmr him out by attrition, but baing a aingla 
practitionar, I'm gatting worn out by attrition, 
running batwaan oourta. 

THE COORTt I hava had a ohanoa to raad 
your papara and to run quickly through Judga 
Coffin*a daciaion. 

MR. HENMANt Aftar raading both of thaaa 
caaaa, it ia ny contantion, if I undaratand 
avarything that'a tranapirad in oonnaotion with 
Langalla up to thia point, ia that your Honor 
initially, idian all thia cana to a haad, ao to 
apaak, fait that your Honor couldn't awan find 
youraalf in a poaition of Baking an in oanara 
dataraination of tha ordara and tha affidawita 
on tha thaory that judgaa of ooordinata juria- 
diction had already paaaad on than and in affact 
iaauad thaa. 

Than, whan I aaplifiad what I call tha 
Giordano aj^lioation, your Honor fait eonpallad 
to rafar that to Judga Bartala to paaa on tha 
ao-oallad Will Nilaon aapaot of it. If your 

se 
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Honor will b«ar with m, thw way Z raad Looiatto 
and Maroaa — 

THE COORTt Can wa draw any infaranoa from 
Naroua othar than tha Will Wilaon point? 

NR. NRNNRMi Z think wa oan» Judga. 

Z think wa can -- 

THl COURTt Do you hava tha taxt of tha 
Naroua action? 

NR. DEL GROSSOt z hava it hara» your 

Honor. 

THE COURTS Whan was that? 

NR. NEMNAMt That just oasw down on Juna 
12th, Judga. Zt was a sumaary ravarsal. 

THE COURTS Night Z saa what it looka 

lika? 

(Said doouaant handad to tha Court.) 

THE COURTS This is not tha wording of 
tha SuprasM Court. Z want to know what thay said. 
NR. DEL GROSSOs Paga 4072. 

NR. NEMMAMs What thay did, Judga 
THE COURTS Night Z saa it? 

NR. NENNARs Yas, sir. 

(Said papars handad to tha Court.) 

THE COURTS Ns don't know anything about 
that axoapt that it was action of tha Solicitor 
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GMMrftl and not o£ tha Court* Na don't know 
tha ground tha Solicitor's action was, right? 

MR* NENMMft That's right* axeapt X would 
Ilka to suggast wa can raad batwaan tha linas* 
basad on scna of tha original languaga In Marcus* 
Judga* and what I'w suggesting Is Marcus saenad 
to turn on tha Giordano point on Its faoa* and 
If I understand tha First Circuit decision In 
Marcus* they saanad to say that on tha faoa of It* 
i^loh Is tha procedure that everybody was follow¬ 
ing* relying on Call and relying on Parslco* 
that on tha faoa of It these orders ware sufflolanb* 
but to test tha sufficiency I'm reading now from 
tha Marcus opinion below* 

It says} "This statement Is facially 
in compliance with tha statute* Only by an 
evidentiary proceeding could it be datarminad 
that will Wilson %fas not so especially designated 
or that ha did not in fact authorise the appli¬ 
cation* * 

They refused to go that far and granted 
tha evidentiary hearing*which is tha position 
your Honor has taken, that was taken in Persico* 

I think isplloit* however* in the Supreme 
Court sanding it back and perhaps in seeming to 

oU 
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proi^tys«, in th« Solicitor Goncrnl's position 
had to bo inplioit tho right on the part of these 
partieolar people who now are incarcerated to in 
fact* at least# have the right to exaaine all of 
'these docunents to raise the contentions that 
they wanted to aake# and Z don't t h i nk this is 
frosi left field# Judge. Z think if you look 
at l 4 xdiiatto for a minute and the sake of assum¬ 
ing to appeal to our vanity# Z<oohiatto sets 
down the sane atandards that your Sonoi:# in ay 
judgment# set down in Vigorlto# which still hasn't 
been decided by the circuit. 

Zn Vigorito# if you reasnber# Judge# you 
authorised# or you instructed# under certain 
safeguards that the Govemnent to turn over to 
me the order and the affidavits which were cer¬ 
tain restrictions upon what Z could do with then 
for the purpose of determining what attack# if 
any# Z could make. 

Zn Loohiatto# as Z read it# the First 
Circuit# for the first time# has indicated the 
same standaxis with the sane safeguards# with 

the same peraon. 

How# this to me# to put it adldly# is a 
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trend away from their Cali decision. Ihis 
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Cali daoisim la quotad all ovar tha plaoa« 
raplata throughout tha Sacond Circuit daoision 
in Paraioo. Nhat !*■ aaying now for tha firat 
tiaa wa'va a circuit aaying that at laaat 
dafanaa counaal —• Z uaa tha word "dafanaa 
oounaal* » z know civil contanpt, but Z uaa tha 
word dafanaa counaal. z think now« for tha firat 
time, wa aay dafanaa counaal ba allowad to look 
at documanta to aaa what attack thay can aaka on 
than. 

Mow, wa hava Maroua, which Z grant you 
ia in a gray araa, bacauaa nona of ua, or anyway, 
Z*n not privy to tha Solicitor Ganaral'a poaition, 
but wa can do reading batwaan tha linaa baaad on 
Marcua balow. 

THE COORTi Z think it'a a lot aaaiar than 
that. Wa can find out «diat tha Solicitor Oanaral 
aaid, bacauaa ha doaan't talk privately to tha 
Supraaw Court. Ha talka publicly or not at all. 

NR. REIMANt Z undaratand that, air. 

That goaa into tha aacond facet of what Z*n 
applying for. Z think now, for tha firat tina, 
in all candor. Judge Dooling, Z hava a viable 
iaaua, at laaat to tha extant Z hava a aplit in 
oirouita and — 
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THE COURTi A what? 

NR. moiAMt Split in oirottita ba tw a a n 
Paraioo and Loehiatto. 

THl COORTi Na'ra in tha Saeood Circuit. 

NR. MENNAMI Z understand that. Z'n not 
ashing your Honor to ovarrula tha Saoond Circuit, 
but Z*ai suggesting ->• 

TBl COORTi Z'ts never su ccee ded in doing 
that, and indeed — 

NR. NKiMAMt Let BS suggest to your Honor: 


Your Honor can take si 


fort that in Vigorito, 


again, in appealing to your vanity, you pioneered 
with that decision in Vigorito. Z don't think 
Z'n indicating any subjective analysis of Nr. Bar* 
low's position, but he felt he would get a sujanarj 
reversal. Zt's over two aonths now since we argu¬ 
ed Vigorito. 

TBB COORTi Nhosi was it argued before? 

NR. MBNNAHi Judge Hayes, LusriMrd, and 


Judge JasMson, a visiting judge from Nontana, 


who Z understand at that tins was president of 
the JSneriean Bar Association and was a consultant 
to Congress <mi the intent of the wire tap statute. 
Nr. Barlow said, "Congress never intended 


this and this." Judge Xioadiard said to hia, "Did 
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you ask Jodga Jaassoa that?" and Mr. Barlow was 
caught in a box» so to spoak. 

Ba that as It mmY, Judgs» Z raally think 
ws now havs a viabls issus. Ms havs a wiabla 
issus to this sxtsntx Z think Z'n sntitlod to 
sse ths wirs tap orders and affidavits under 
Lochiatto. Z an not under the Second Circuit. 

Z think Z an going to get confort fron that 
position fron Marcus. It 1 can't get oonfort 
from that absolute position from Marcus, Z cer¬ 
tainly can get this fron Marcus. 

Perhaps Z'n entitled to more than Judge 
Bartels' in canera examination on the Klein- 
dienst point. Z don't want to seen presumptuous, 
but as Z understand it, the electronic intercep¬ 
tion order here was signed by Mr. Xleindienst 
or allegedly signed by Mr. Xleindienst. 

THE OOURTi The authorisation letter? 

MR. DEL ROSSOt Yes. 

MR. NENMAMi NOW, JOdge, Z think under 
Marcus Z'n entitled to a hearing on that issue. 

Z suggest to your Honor, nost respectfully, and 
Z hope you don't treat it as presumptuous, after 
all, Mr. Xleindienst, who now stands oonvioted, 
euphasdstically called a false statement to 
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CongrMs. I'm •atitl^d to 90 boyond just • 
wmrm in ouMra o»>»lnation» in duo doforcnoo to 

0 

jQdgo BartoISf both nndor Loohiatto and undar 
Narons* 

I think, on tha othar hand, so that I can 
oosqplata ny argunant, if thara's sosm hasitanoy 
about this on your Honor's part, than I think 
I'va at laast dssonstratad a viabla suffioianey 
in tha split batwaan oirouita and tha unoartainty 
ooncaming ahat Marous raally naans, to aaka 
plausibla ny naxt raquast for bail, baoausa 
I would lika to call to your Honor's attention 
•OM languaga in Judga Coffin's situation at 
tha bottom of his — I don't know what your 
Honor would call it in Marcus — I guass it 
would raally ba a similar opinion with sons 
rasarvations • 

Ha says sosMthing which X think it 
intarasting. "In any avant, tha chanoas of 
incaroarating a witness pranaturaly would have 
bean minimised if this procedure had bean follow¬ 
ed,” that is, tha prooadura of hawing tha 
Oowammant represent, at cetera. 

I think hare wa shouldn't, while 
irraspactiva of anybody's feelings toward . 

06 







11 


I^9*ll«» I don't think that with two such iasnas, 
on# as danonstratad undar Loohiatto, wara split 
in tha eirouito. 

TwOf whila wa'ra all unoartain what Karons 
raally naans until wa saa tha Solicitor Ganaral's 
position, that langalla should languish in jail 
^^^••P*ctiva of tha notivation, irraspaotiwa of 
Langalla, why ha should languish in jail whila 
wa try to asoartain what tha trua status of tha 
law is. 

X would altamatiwaly raquast if your 
Honor in tha currant postnra of tha racord thinks 
it's pranatura to grant tha raliaf until you'wa 
saan Marcus, to admit Langalla to hail ponding a 
dacision on this motion, Judga. 

MR. DEL GROSSOt X would lika to go to 
Lochiatto. Loohiatto goas sonoidiat bayond what 
tha Sacond Circuit did Xn ra Parsioo. X disagraa 
with Loohiatto. X think it goas too far. 

Xf X nay raad what X think ara what 
I baliawa ara partinant obsarvations by tha 
First Circuit. X havo only a slip opinion. 

X'm sorry, your Honor. Xt statust *...objaotion 
than is to m i nim isa tha daisy, saoura 
Govammant intarast, if any, in saoraoy, and 

ob 
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prot«ot th« defendant's right to assert the 
defenses that Congress established.* Zt goes 
further and says* 1>alanoing the three cosipeting 
needs* merited secrecy* reasonable expedition 
and meaningful defense* we deem the following 
ground rules to serve best to statutory scheme, 
ihere should be an opportunity for inspection 
of the limited materials. The authorised appli> 
cation of the Attorney General or his designate* 

18 United States Code 2S16* Subparagraph 1. The 
affidavits in support of the court order* the 
court order itself* and an affidavit submitted 
by the Government indicating the length of time 
the surveillance was conducted. No evidence need 
be provided the defendant for the purpose of 
litigating the issues of truth or statements 
made by affiants* or the minimisation of federal 
officials in BKmitoring conversations. Zf the 
Government does not object upon grounds of ham 
due to breach of secrecy* the defendant is 
entitled to access to these materials in order 
to develop his defenses. Zf the Government inter< 
poses an objection on secrecy grounds* the Distrii 
Court snist determine whether the secret inforsm- 
tion can successfully be deleted or summarised 
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1 

and aooaas to tha axoarpted natarlal grantad." 


2 

Mhat I'm saying hara# your Honor/ is that 


3 

tha Sacond Circuit in Parsico ~ thay spoka about 


4 

the situation whara tha Govammant cama forth and 


5 

said thara was an acknowladgmant by tha Govammant 


6 

thara was alactronic survaillanca and said it 


7 

was propar. It was a propar act. In fact, thay 


8 

raly upon what Judga Judd did. Ha had an in 


9 

camara inspection. Judga Judd looked at tha 


10 

orders, looked at tha affidavits. Tha Govammant 


11 

objected to this, but tha Sacond Circuit apparent¬ 


12 

ly rule whether Judga Judd was allowed to do what 


13 

ha did. 


14 

Thay said what ha did was propar. Thay 


15 

said, "Wa have reason to baliava these orders 


16 

are propar. Jvidga Judd found tha propar reading. 


17 

So do we.” 


18 

I'm saying Lochiatto is ^tjting another 


19 

burden on tha Govammant saying, ”A11 right, you 


20 

can have an in casiara inspection. If tha Govam¬ 


21 

mant comas in and says, 'Look, for tha purpose 


22 

of secrecy, our invastigaticmt will be destroyed 


23 

if this is made available to tha witness.'" 


24 

I think wa should look at what's important 


25 

in this case. 1 have bean told many times, not 
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only by Mr. Mnwaan, but in another auittar, 
anothnr witness, by Mrs. Rosnor, that "Go ahead, 
Mr. Dell Grosso. Mhat do you have to bring this 
•an in? Zf you have the evidence, go ahead, 
indict." 

I submit I don't have to indict. It's 
not a purpose of ny investigation to put these 
nen in jail for contea^t. 

By the nature, our title, "Organised 
Crine and Racketeering Section," our reason for 
this investigation is determined through these 
individuals to try to bring it to the public; 
that in fact there is an organised rrlsw organise 
tion. That's what we're trying to show. 

Mow, Z want Mr. Langella to testify. Zf 
Mr. Langella has aooess, first of all, to the 
affidavits, to the orders and to go further, if 
he has aooess to the tapes, he oould still say, 
"No, Z refuse to testify," or, in fact, he may 
^ •tol* to explain quite a few things away. Z'm 
saying that Mr. Langella has been afforded every 
constitutional right that is is allowed under 
0*ihard. Z think the Government has gone beyond 
what it has to do. Ns still say that the Judge— 

THE COURTt Neither in Persioo, Luohiatto 
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or Marcus wa'ra daaling with a parson who had 
baan grantad tastlaonial privilaga, ara wa? 


MR. NEMMAN: Yas, wa ara, in all thraa. 

THE COURT: All thraa? 

MR. DEL GROSSO: In Marcus ha was grantad 
transactional imnunity, 2614. In our situation# 
it's usa insunity undar 6002. 

I %rould say this, your Honor, that tha 
ordars %#ara chackad by Judga Judd. Tha jiffidavits 
ware chackad. Ha found probabla causa. That's 
on tha faca of tha dooumants. 

Now, whan thara was a question brought up 
by Mr. Nawnan as to tha proper authorisation, 
tha signaturas, isstiadiataly I was raquastad by 
your office, raquastad by Judga Bartels and by 
Judga Naahar to gat confirmation that these 
signaturas ware proper, %#hich I did. I made 
that known, had a latter signed or sent from 
tha Assistant Attorney General Paterson to 
Judga Bartels. I showed it to Judga Naahar. 

Every document hare was signed by — authorisa¬ 
tion by tha Attorney General Klaindianst, and 
than tha letters to us ware also signed by Mr. 
Paterson. Thera's no Giordano problem or Chaves 
problem. In fact, that's %rhat Marcus is, Chaves 

; j 
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problem, • Will Wilson lettor. Apparently in 
Chaves — Z really don't know. Z didn't look at 
the District Court opinion. 

THE COURT: Chaves? 

MR. DEL GROSSO: Looking at the Marcus 
case. Z did not look at the District Court 
opinion. Z was resiiss on that. Z have to go 
down to check it out, but that situation, 
apparently, these orders and affidavits — Z don'l 
know if they were shown to the witness — but at 
least the District Court locked at them. Ws know 
that for a fact. There was, at least in camera 
inspection. They're talking about the facial 
validity of the document. 

Mow, what happens here is that they're 
probably sending it back to the District Court 
to detennine whether or not there is either a 
Giordano problem as to the authorisation of the 
Attorney General or whether or not it's t)^ 
authorisation of Mr. Wilson. 

It it were signed by an individual other 

than ~ 

THE COURT: Let me ask you this: Zs there 
any governmental agency at this time in not 
disclosing to Mr. Newman the letters underlying 


Vi 
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1 

th« original ordar and thia lattar froai Mr. Pater> 

- 

2 

aon? 


3 

MR.DEL GROSSOt Yaa, your Honor. Iha way 


4 

tha lattar is writtan, it haa ~ it talka about 


'( 5 

attachad — if i can juat aay ganarally, talka 


6 

•bout attachad manoranda. I sant othar xnanoranda 


7 

along with tha othar lattar. 


8 

THE COURTi !'■ not talking about that. 


9 

Aa I undarstand it, thara waa attachad to tha 


10 

original ordara tha uaual pioturaa of tha 


11 

authoriaationa aithar aa racaivad by wira photo 


12 

or diract, right? 


13 

MR. DEL GROSSOI Taa. 


14 

THE COURT: Zn addition, you aay that 


15 

Giordano and Chavaa and aftar tha notion wai 


16 

raviaad, inquiry waa nada in Naahington. A lettai 


17 

waa obtainad fron Nr. Pataraon and tliat lattar 


18 

waa axhibitad to Judgaa Bartala and Maahar? 


19 

MR. DEL GROSSO: Right. 


20 

THE COURT: Hhat I aak, ia thara any public 


21 

intaraat in not diaoloaing thoaa lattara and tha 


22 

lattara alona, to Mr. Nawnan? 


23 

MR. DEL GROSSO: Tha lattar fron Aaaiatant 


24 

Attomay Ganaral Pataraon to Judga Bartala, I ba- 


25 

liava I can ahow partially aa to whara ha aaya. 
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"Hhmmm war* slgnad by...*. Zt mmyu, *lha aocon- 
panying aanoranda...* 

THB COURTt Na'ra not asking about tha 
production of tha aamoranda. I'm talking about 
tha lattar itaalf, tha varitabl* lattar, tha 
piece of paper. 

MR. DEL GROSSOI Z would Object to showing 
that to Mr. Mawman. I would say that this has 
bean ruled — Judge Bartels has seen fit that 
this was proper« that tha signatures ware proper 
and so has Judg* Maahar. 

Now Z would make it available to the Court. 
I'd rather have tha Court look at it because Z'm 
not in a position at this time to say, ”Well, in 
this particular case, since Z have the relation¬ 
ship that Z do with Mr. Newman, Z can show this 
particular memorandum to him. ” 

THE COURTI Zs there any reason of public 
interest why the papers on which the various 
orders were made should not be disclosed to Mr. 
Newman at this tisw? 

MR. DEL GROSSO: Only as to the signature, 
your Honor? 

THE COURT: No, the papers supporting the 
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order and the orders 
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1 

MR. DEL OROSSOi yoQT Honor. 


2 

I bollovo that if thoaa affidavits ara aada knoim 


3 

to tha witnaaa through hia attomay« and this. 


4 

again, ia not any auggaation or accusation against 


5 

Mr. Nawnan. I taking this across tha board for 


6 

avary attomay saying that it's iavoasibla for 


7 

it to ba tumad ovar. lhara's also tha danger 


8 

of — in this situation thara ara individuals 


9 

who thair names ara sourcas in tha affidavits, 


10 

the tinder lying affidavits. If this ware made 


11 

known, I believe that, first of all, our case 


12 

could ba severely jeopardised; our future case 


13 

could be severely jeopardised. 


14 

These individuals may have to be relocated 


15 

now. Z believe our i«ivestigation could costs to 


16 

an and. Tha whole need for saoraoy and tha 


17 

grand jury proceeding is quite self-evident by 


18 

tha fact Nr. Parsico and Mr. Langalla have con¬ 


19 

sistently refused, absolutely, to testify whan 


20 

nothing can happen to them legally and they have 


21 

bean afforded — amd it's bean made known to Nr. 

N. 


22 

Parsico — and Z have, Z believe, made it known 


23 

hare on tha record as to Mr. Langalla. Zf thara'i 


24 

any danger to them, physical harm, the government 


25 

will protect them. 
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1 

NR. MEMNAMt Judg«, I ■o«t r««p«ct£ully 

f 

2 

to think th*t thl* t« • r«-«choing of the 


1 

V 

V 

3 

arguMnt In Vigorito, that la, an argm^nt by 


4 

horror, an argument by faar. As I read thasa 


( 5 

oasaa, it aaams to ma that if thara*a a bona 


6 

fida concam on tha part of tha OovamwMit, tha 

i 

1 

7 

intaraata of both aidaa can ba protactade I can 

I 

1 

8 

juat think off tha top of my haad of aoma aimilar 

1 

9 

procadura to Vigorito. 


10 

I hava no objection. Judge Pooling, than 


11 

giving you tha affldavita, giving you tha ordara. 



12 

meeting in camera with you, redacting what they 


13 

conaidar and in your Honor'a judgment would ba 


14 

material that would aoma way jaopardiaa thair 


15 

oaaa or thair witnaaaaa. 


16 

I*m not indicating that there*a any aub- 



17 

atanca to Mr. Dal Oroaao'a claim. I'm not imping 

> 

1 

18 

ing hia integrity. X*m alwaya oonoamad whan 



19 

proaaoutora argue from tha horrible. Let your 



20 

Honor redact tha material. I would not taka tha 


\ 

21 

material with me. 1 would examine in chambara. 



, 22 

agree not to make notaa. 



23 

Aa an officer of thia court, after a lot 


24 

of yaara, I would not in any way, ahapa or form 

1' 

1 

25 

repeat any of thia information. All X would do 
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1 

is, if Z had a legal basis to raise an argument. 


2 

I would raise that arguswnt before your Honor. 


3 

Z wouldn't comnunioate either to Mrs. Hosner or 


4 

any other lawyer. Z wouldn't comnunicate it to 


\ 5 

> 

my client, the contents of any of those affidavits 


6 

that Z was allowed to examine or the orders that 


7 

Z was allowed to examine. Z gave the same assur- 


8 

ances and your Honor put mo under the same injunc- 


9 

tion in Vigorito. Mr. Barlow said, and if Z xaay 


10 

be flattering myself in reading between the lines. 


11 

Nr. Del Grosso said, they're not concerned about 


12 

my personal integrity. Z am sure the Court, 


13 

anyway, the Court wants to be assured all Z would 


14 

do is utilise the information that the Court 


15 

allowed me to look at for the purpose of protect- 


16 

ing my client's rights. 


17 

Now I %#ould like to go back for a minute. 


18 

Judge, Z think something Nr. Del Grosso overlooks. 


19 

Perhaps all prosecutors overlook. There's no 


^ 20 

constitutional right to wiretap. All of the 


21 

material that's contained in the Congressional 


• ^ 

22 

Record by way of intent or by way of notes indi- 


23 

cates a general attitude that wiretap is repug- 


24 

nant to our concept as an interference with rights 


25 

and the Safe Streets Act was not devised so 
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f 


Gov«rnMnt might Ilk© to ©rgoo* to protaet th© 
iiit©r©©t© of th© OovoniMuit, aak© wir©tap ©asy. 
Qoit© to th© contrary, it waa dovlsad to protaot 
th© rights of th© individual, and ov©r and ovor 
again, in th© lagialativa intont which Z s©t 
forth at groat langth in Vigorito, ia th© 
admonition over and again, th© right of privacy 
■uat b© protoetod, and all th© variooa d©vlo©a 
ar© a©t up to protect th© right of privacy. 
SomotiMS %f© loa© sight of it. W© tend to focus 
on th© idea that th© govommont has a right to 
wiretap and w©'r© seeking to intorfar© with that, 
niat's not th© posture of it. Judge. Z think 
it's th© contrary. 

The posture that is th© individual has th© 
right to privacy and wiretap is an intorferonc© 
with that and should b© oonstruad very, very 
atrictly. Diat's what Z read into X,oohiatto. 
That's what Z read, perhaps th© ros©-color©d 
glasses, into Marcus. 

Z rosily don't think that while w© thresh 
this out and litigate it, and th© Government 
takes what Z would call a hard-nose positicMi 
of not giving an inch on it, lAngella should 
languish in jail. 
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THE COURT: How long has ha baan thara 

now? 

MR. NENMRN: Ha*s baan thara* Judga — 

MR. DEL GROSSO: Approxiiaataly two Months. 

MR. NEVIMAM: April 17th* Judga. 

MR. DEL GROSSO: If I night giwa an 
answsr* your Honor: tha quastion hara is raally 
not whathar or not thara's a right to wiratapping 
or not. Tha Safa Straats Act* Titla 3* was 
anactad in rasponsa to taps in tha Burgar oasa. 

I don't baliava that is raallytha issoa* whathar 
or not wa'ra talking about what tha propriaty 
of tha electronic surveillance is. 

It is true* what Mr. Mawnan has said. 

I'n not at all doubting his integrity* but I do 
not believe that an attorney can oosm in and taka 
over %rhat in effect anounts to an appellate 
function. That's what ha's asking. I would just 
refer to tha last sentence of tha Loohiatto 
opinion. 

It says* "But just as a fit bet w een sMtals 
of various rates of expansion under heat* it's 
practioally resolved by a rasiliabla gasket. 

It's a sound and sensible judicial expression 
properly cried upon whan criminal making proves 
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lntr«otabl«. 


In fact, what wa hava aakad tor, Initially, 


againat in 


a inspaotion. All that Z baliava 


the witnaas ia antitlad to, in oanara inapaotion, 
your Honor haa rafuaad to look at tha ordara, 
but Jndga Judd haa lookad at tha ordara. 

JUdga Bartala rulaa on two ordara, and Judga 
Naahar rulad on anothar. 

Now, that'a in itaalf — tha Court of 
by tha way, haa aaid thoaa ordara ara 
propar. Now wa'ra going to hava Judga — 

I don't naan that aa a alight — wa'ra going to 
hava Mr. Nawnan — 

THE COURTI Ara you aaying tha ordara 
tha Court of Appaala axaadnad ara tha ordara 
that ara involvad hara? 

MR. DEL GRO 88 O 1 Yaa, your Honor. X hava 
not raoalvad than back yat. Tha Clark'a offica 
®'**®*^* Xbay'ra atill ovar thara in tha Saoond 
Circuit. 

I would lika to aay anothar thing. Aa 
crying wolf or whatnot, Z can juat aaka awn** 
tion of tha fact Saturday aoming, approxiaataly 
four o'clock, two individuala who I hava wT«<<ar 
aubpoana, ona undar aubpoana waa ahotgunnad to 


25 








1 

25 

d«ath. rhmy hMrm • h«ok of • lot to do with 


2 

this csss. Z was osllsd spproxiastsly six in 


3 

ths aorning oonosrning ths dssths. Z can tail 


4 

you them is —• it is not ths prosacotor crying 


5 

wolf, lhara's dafinita dangar hara. 


6 

TBE COORTt Z'll rasarva dacision. 


7 

MR. KSNNANi Ontha bail aspaot? 


8 

THE COURTS On tha bail aspaot» wa'ra 


9 

in problans undar tha statuta. 


10 

NR. NEMMAMs Z didn't antioipata. Could 


11 

X taka anothar ninuta of your tiaa? 


12 

THE COURTS Lat's look at tha statuta. 


13 

NR. DEL GROSSOs 21 U.S. Coda 1126. 


14 

MR. NEMMANs Z'll sit hara and raad it. 


15 

Judga. 


16 

(Pausa) 


17 

MR. MERMANS Most raspaotfully, Z don't 


18 

think your Honor is barrad unlass you datarsdnad 


19 

that tha application wa •• wa filad a patition 


20 

for cart, with tha Onitad Statas Suprsaa Court. 


21 

Nayba Z should indioata that to your Honor. Ns 


22 

bypassad tha Court of l^paals. 


23 

THE COURTS How did you do that? 


24 

MR. NEMMANs Zt's a civil appeal, JUdga. 


25 

Z think tha Cosirt of Appeals has spoken already 













^ P»r«loo» and it would just ba radundanoy# 
raally. Wa filad our patition dlraotly to tha 
Onitad Statas Suprana Court. 

THB COURTS Xt haan't baan dianissad yat? 

MR. NBMMMIt Mo. 

TBS COURTS Undar what provision of law? 

MR. MSNMAMs I don't hawa tha proviaion 
with aa — I miaapoka. I hawa it. I oouplad 
it with — I oouplad it with Paraieo. Ma want 
up on a joint appaal. Tha iaauaa ara idantical 
in Paraioo. 

MR. DEL GROSSOs If I can atata for tha 
raoord juat %rhat Mr. Nawnan haa aaid, that it'a 
idantioal with Paraieo. Aa I aaid» your Honor^ 
tha Saoond Circuit haa found that Judga JUdd'a 
dataraination waa propar baeauaa thay did aaa 
tha ordara aftar I iaqproparly aakad than or aaid 
to thaa, "Nhara ara tha ordara, tha affidavita 
and applicationa?" I aaid, "Your Bonora, I aobait 
you hava no ri^ht to look at thaa.* 

Thay aaid to aa, *Ma'ra tha Court of 
Appaalai wa hawa tha right to look at it." Thay 
lookad at it and^thay found it waa propar. 

MR. MEMMAMs Tour Honor luy kaap a copy 
of that for whatavar psarpoaa you want. Xt'a an 
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axtuTA one Z hava. 

MR. DEL 6 RO 88 O 1 z would say hara now, your 
Honor, that also that this oasa is bayoad tha 
jurisdication of this cotirt. Thay'va suhsULttad 
it to tha Suprana Court. 

NR. NENMMft lhat's not so. It your Honor 
plaasa, as Z raad tha sactimi that your Honor was 
kind anough to show m, your Honor can grant 
bail hara baeausa Z havan't anvad in any othar 
court for bail. Tou'ra not divastad of juris¬ 
diction of tha bail quastion, and in ordar for 
your Honor to dany na bail, you would hawa to, 
in affact, adjudicata ny appaal as frisolous. 

No. 1. 

No. 2, that Z'b doing it for tha purposas 
of daisy. Absant that, Z think Z hava a right 
to bail, Judga. , 

NR. DEL GROSSO: YouT Honor, sdght 
Z raspond to that? 

THE COURT: You saa, as Z undarstand, 
thara isn't any issua now prasantad that wasn't 
prasantad aarliar and whioh hasn't baan passad 
on in Parsioo. That's tha raal point. 

NR. NEMMANI Z think Z'b in a diffarant 
ball park, so to spaak, by wiktua of Lochiatto, 
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a split in ths circuits» by ny going dirsotly to 
ths Suprsns Court. Z*b going to fils an addendum. 
Secondly, by Marcus, I'm in the dark in Marcus 
until Z see the Solicitor General's responding 
papers, but pending that, Z think it indicates 
some viability to my issue. 

MK. DEL GROSSO} Z think, youT Honor, if 
I could say one thing, either bail would be 
allowed unless the appeal is taken —* purposes 
of delay or frivolous appeal. I'm not saying 
anything — 

THE COURT} As Z understand it, the 
Supreme Court can't possibly dispose of the issue 
before January. Nhen is this grand jury expiringl 

MR. DEL GROSSO} Septesiber, but it will be 
extended not just for Mr. » * 

THE COURT} Mo, it won't. An application 
will be made. 

MR. DEL GROSSO} An application would be 

made. 

THE COURT} To the Chief Judge. 

MR. DEL GROSSO} Apparently Z spoke too 
soon. An application would be made to the Chief 
Judge. Z'm sure there will be sufficient reasons 
in that application for extension because there 
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are many caaes in that are still pending in that 
grand jury. As a matter of fact, we're still look 
ing for Mr. Persico. Be has seen fit to leave 
the area completely. 

MR. NBIOfAMt ntat has no applioation to us. 
Me will present whenever we're required to appear, 
so the record is clear — 

THE COORTt Z thought Mr. Persico was 
cosiBitted. 

MR. DEL GROSSOt He was, but there is an 
administrative hassle, to say the least. Z don't 
know if you want this on the record or not. Zt 
was to get — he was to get out on the 23rd. 
Apparently Meat Street has a provision if it's — 
it an individual is to be let out on the weekend, 
so no administrative personnel on the weekend — 
the let the individual out on Friday, unbeknownst 
to me and the agents. Since that time he's been 
in several places, throughout the United States, 
but we're not able to reach him. 

MR. NENMAMt Because there is a record 
applicable to Langella, an issue viable on bail, 

Z would like the record to indicate very clearly 
that the history of Mr. Langella was that he 
received a subpoena. Adjournment was arranged 
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by t«l«phoM with no subpoonn sorvod on hiar and 
Z gava my aaouranoas to Nr. Dal Grosso that ha 
would appaar and ha appaarad whan Z assnrad 
Mr. Dal Grosso. Thasa othar allagations ooncam- 
ing Mr. Parsioo ara not applicabla to Nr. Langalla 
and Mr. Dal Grosso, In all faimass, would hava 
to oonoada Z gava varbal assuranoa that Langalla 
would ba hara and ha was hara. 

NR. DEL GROSSO: Absolutaly. Z conoada 

that. 

THE COURT: Vary wall. 









UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-------X 

IN RE JERRY LANGELLA, A WITNESS 

BEFORE THE SPECIAL SEPTEMBER, 1972 ORDER 

GRAND JURY 

-X 

ORDER June 28, 1974 

The orders here involved are the same ones the 
Persico case (491 F.2d 1156) considered, and the judges 
who made them have reconsidered them in the light of 
Giordano and Chavez ; counsel for the witness has seen, 
or does not question the existence and language of, the 
recent Peterson letter. There is no basis for reconsidera¬ 
tion even in light of Judge Coffin's impressive reconsideration 
and modification (apparently) of the First Circuit view in 
In Re Lochiatto (May 31, 1974). 

It is, after hearing, 

ORDERED that the motion ^ r reargument is denied. 


S/ JOHN F. POOLING JR, 

U.S.D.J. 








GUSTAVE H. NEWMAN 

COUNSELOR AT LAW 


522 FIFTH AVENUE 
NEW YORK.N.Y. 1003f> 

MURRAr Hiu. 2-4066 



Honorable John F. Dooling 
United States District Judge 
Eastern District of New York 
Courthouse 

225 Cadman Plaza East 
Brooklyn, New York 11201 


July 1st, 1974 


Filed 

cifr.j\5 Offtcf 
U. S. DtjfKiCJ COIRT £.D. \.Y. 

•k JUL8 1974 ★ 


RE: 


T'ME A.V!.. 
P.M.. 

JERRY LANGELLA 
74 C 638 


Honorable Sir; 


I am in receipt of the order denying my motion 
for re-argument on Langella. I wanted to clear up a mis¬ 
understanding in that the order states: 


"Counsel for the witness has seen, or does 
not question the existence and language of 
the recent Peterson letter." * 


1 . J have not seen the letter and I question the 

language involved as I did on oral argument and I thought 
I had even raised an issue concerning Mr. Kleindienst.^ 

this purpose on the Giordano noint 
4 ?^® Mar^ case. I felt in theT-rief note on 
that it seemed to imply that I was entitled to see the 
underlying docimentation, and perhaps go beyond that to 
obtain a full blown hearing. 


GHN:ga 

CC; Robert Del Grosso 
Special Attorney 


R^pectfully yours. 


/ 


8V 



GUSTAVE H. NEWMAN 













UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

-against- 

JERRY LANGELLA, 

Defendant 


X 


: 


t 

X 


'■74 C 638 

MEMORANDUM 

and 

ORDER 


Referring to the attached letter of July 1, 1974, and 
the copy of the letter to Judge Bartels, it is now understood 
that an examination of the recent Peterson letter was not 
requested, would not have been denied, and, if now requested 
of Government counsel, would not be refused. Since, if the 


underlying ^ parte orders are to be re-examined on the 


Giordano-Chavez ground, that is properly a matter for the 
judges who made the orders and not for another judge of only 
coordinate jurisdiction basis now appears for changing 
the decision on the motion for reargument. 



88 





p 


() 



GUSTAVE H. NEWMAN 

COUNSELOR AT LAW 


522 FIFTH AVENUE 
NEW YORK, N.y. 10036 

MURRAY Hill 2-4066 


July 2nd, 1974 


Honorable John R. Bartels 
United States District Judge 
Eastern District of New York 
Courthouse 

225 Cadman Plaza East 
Brooklyn, New Yoric 11201 


RE: IN RE JERRY LANGELLA, A WITNESS 
BEFORE BIE SPECIAL SEPTEMBER, 
1972 GKAIJD JURY. 

^^74 C 638 


Honorable Sir: 

I understand that Judge Dooling referred to you an 
application I made on behalf of the above witness for an 
examination of all of the underlying documents in connection 
with an electronic interception of the witness' conversa¬ 
tions. 


The application and I must assume the reference were 
based upon a recent decision in the U.S. v. Giordano . 

I would respectfully request permission to exatalne 
the documents authorizing the interception and the corres¬ 
pondence from the Attorney General in*reference to same. 

I am, of course, not referring to the electronic interceotlon 
order or the affidavits upon which the order is based, i 
am requesting this right under the authority of Marcus v. 
y»S., recently reported in the Criminal Law Reporter on 
June 12, 1974, Vol. 15 (15 CRL 4069) with an explanatory note 
15 CRL 4072. It appears from the explanatory note that 
the Solicitor General consented to a remand for reconsideration. 
I am enclosing a photostatic copy of the Solicitor General's 
memorandum and based upon it I would respectfully request the 
right to examine the underlying doexxments. 

Respectfully yours. 


GHN:ga 

CC: Hon. J.F. Dooling 
Robert Del Grosso 



GUSTAVE H. NEWMAN 
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, • -;’.0 ARTHCR MaKCU'S, PETITI(JNER ' , ’ 

'V. , . 

United States OF Ameioca 


OX PETITION FOR A WRIT OF CLRT/OR/,.F TO 
. THE UNITED STa TES COURT OF APPEAIX ^'OR 
. : . ' THE FIRST CIRCUIT 


MEMOP.ANDl'M FOI^ JIIL UNITED STATES 




Depci tinent oj Justice, 
lyasiiin't'ion, D.C. 20JS0.\ 






























the Supreme Qloiirt of tl|i' }ln\kd 

October Term, 1973 


■ates 


No. 73-1396 

Arthur Marcus, petitioner 

V. 

United States of America 


OF CERTIORARI TO 
THE UNITED STA TES COURT OF A PPEALS FOR 
the FIRST CIRCUIT 


memorandum for the united states 


Petitioner contends that he should not have been held 
in contempt for refusing to answer questions before a 

grand jur>' which were based on allegedly illegal electronic 
surveillance. 

Following a grant of immunity pursuant to 18 U S C 
2514, petitioner persisted in refusing to answer questions 
before a grand jury. He was accordingly ordered confined 
tor civil contempt by the United States District Court 
for the District of Massachusetts for refusing without just 
cause to comply with an order of the court to testify, 
as provided by 28 U.S.C. 1826. The period of confinement’ 
was to last until such time as petitioner was willing 
to testify,'the period not to exceed the life of the 
grand jury, including extension, and in no event for longer 

A IS-49Tf! 2d 9o)] a^«™ed (Pet. App. 


(I) 


k 
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Petitioner’s defense to the contempt charge was that 
questions were based on communications intercented 
in violation of Title III of the Omnibus rrU. r/ . 
and Safe Streets Act of 1968. 18 U.S.C^25I0 ^eTlln 
since the three applications for the intercentio’n ordure 
were allegedly not properly authorized. It wL stipulated 
Ihtelephone conversations were intercepted 

ncM - 

°harA»isTa„rAH' ’indicated 

inat Assistant Attorney General Wilson authorized th^ 
p^icauons, he did not in fact do so. See United Stages 
V. Giordano No. 72-1057. decided May 13 1974 slin oT 
p. 4, Untied States Chavez No 72 nio* h 
13. 1974, siip op. pp. 3 . 4 . ■ “““i'd 

i J,» CeftWv. Cfc/.-cd 

oiates, 4 U 8 u.s. 41, indicates that a witness faced with 

contempt proceedings for refusal to testify before a grand 
d*7 provisions of 18 U.S.C 2515 as a 

ret:: xr/ rr 

“Wl Wdspn defect" did not. under SecliM^SlsXfa)' 
merit suppression (Pet. App, A 20). ^ 

The court’s analysis is consistent with this Conrtv 
o~n «nv„ only if the Attorney Cene^l taelf 

derived ime'rcepS 

any grand jury if disclosure, of that Inf* *" Proceeding before 
lation of Title III. that, information would be in vio- 


—-i)2 
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3 

personally authorized all three applications.^ Since that is 
not entirely clear from the record in this case, wc be¬ 
lieve It would be appropriate for this Court to grant the 
petition for certiorari, vacate the judgment below, and 
remand for reconsideration in light of C/iaver and Giordano. 

Respectfully submitted. 

Robert H. Bork, 

Solicitor General. 

May 1974. 


Although the authonzations were not analyzed in those terms 
^ 1071 applications, authorized 

two were apparently 
^ personally, and thus arc 

governed by CAovez. There may. however, have been 
eli^ce upon a prior Ciordano-typc interception to establish probable 

proceedings below are necessary to 


DOJ-l97«4S 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

----X 

IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 


NOTICE OF APPEAL 
' 74 C 638- 


---X 

SIRS: 

PLEASE TAKE NOTICE that the witness JERRY LANGELLA 
hereby appeals to the Court of Appeals for the Second Circuit 
of New York from an Order made and entered June 28th, 1974 
by the Honorable John F. Dcoling, Judge of the Eastern District 
of New York, which Order denied the witness' motion to 
reargue an adjudication by Judge Doollng on April 17, 1974 
holdiiag him in contempt, 


Yours, etc., 

GUSTAVE H. NEWMAN 

Attorney for Witness LANGELLA 

522 Fifth Avenue 

New York, New York 10036 

Telephone: (212) MU 2-4066 

DATED: NEW YORK, NEW YORK 
July 2nd, 1974 

TO: HON. EDWARD J. BOYD V 
United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 
ATT: ROBERT DEL GROSSO, 

Special Attorney 

Witness JERRY LANGELLA 
Federal House of Detention 
West Street 
New York, New York 


di 









UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 


NOTICE OF MOTION 
-74 C 638- 


X 


SIRS: 


PLEASE TAKE NOTICE that upon the annexed Affidavit of 
GUSTAVE H. NEWMAN and upon all of the pleadings and proceedings 
heretofore had herein, the undersigned will move before the 
Honorable John F. Dooling, a Judge of this Court, at the 
Courthouse, 225 Cadman Plaza East, Brooklyn, New York, at a 
time and place to be set by said Judge for an order granting 
the following relief: 

1. Rearguing the determination made on April 17, 1974 


that the above witness was in contempt and upon such reargument. 


setting aside the order adjudicating him in contempt. 

2. For such other and further relief as to the Court may 
seem just in the premises. 


DATED: NEW YORK, NEW YORK Yours, etc., 

July 15, 1974 

GUSTAVE H. NEWMAN 

Attorney for Witness LANGELLA 

522 Fifth Avenue 

New York, New York 10036 

(212) MU 2-4066 

TO: HON. DAVID TRAGER 


United States Attorney 

225 Cadman Plaza East 

Brooklyn, New York 11201 

ATT: ROBERT DEL GROSSO, SPECIAL ATTORNEY 











UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-X 

IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 


AFFIDAVIT 

77'C 638 


-X 

STATE OF NEW YORK ) 

) SS; 

COUNTY OF NEW YORK ) 

GUSTAVE H. NEWMAN, being duly sworn on oath, deposes and 

states; 

I am the attorney for the above witness. In such capacity, 
I am fully familiar with all of the facts and circumstances 
herein. On April 17, 1974, the witness was adjudicated in 
contempt for failure to testify before a Grand Jury. Prior to 
the adjudication, he was purportedly advised that he had been 
granted immunity based on an application made to the Court. This 
advice was imparted both by the Assistant United States Attorney 
and by the Court as it appears on pages 19 and 20 of the minutes 
of proceedings of April 17, 1974. The immunity order was made 
an exhibit in the proceedings of that date and is hereto annexed 
and made a part hereof as Exhibit "A". 

Upon information and belief, the application for immunity 
to the Court was made by someone other than the United States 
Attorney for this District. Title 18, U.S.C., Section 6003 
requires that the request be made by tiie United States Attorney 
for the District. In a recent case. In the Matter of Thomas 
DiBella , Docket No. 74-1813, slip opinion, decided July 3, 1974 

Bo 





at page 4677, the Court in affirming DiBella's adjudication 
of contempt passed on a related problem. In DiBella (supra), 
the witness on appeal stressed only the first two'criteria 
established by the Court in interpreting Section 6003. The 
Court did not pass on the third criteria, ie., who is to apply 
to the Court for immunity, since the witness DiBella did not 
stress this in his appeal and, secondly, when immunity was 
conferred. Chief Judge Mishler brought the United States Attorney 
into the Court and he made a nunc-pro-tunc application for 
immunity. The Court, however, indicated at page 4682 of the 
slip opinion that the United States Attorney should be die one to 
make the application to the District Court for an immunity order. 
We submit at bar that this was not done and that, therefore, the 
order which purports to confer immunity is invalid and, therefore 
the witness LANGELLA could not and should not be held in contempt 
WHEREFORE, it is respectfully prayed that the relief 
requested in the annexed Notice of Motion be in all respects 
granted. 

-GUSTAVE H. MeWMAM- 


SWORN TO BEFORE ME THIS 15 
day of July, 1974. 






UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---—_»» — -----X 

IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 

--X 

ORDER JULY 30, 1974 

The application is recited as one made by the 
United States Attorney and that meets the requirement 
of Section 6003(b) and Matter of DiBella (2d Cir. July 3, 
1974) Slip Opinions p. 4677. It is 

ORDERED that the motion for reargxament is denied. 

BROOKLYN, NEW YORK 
July 30, 1974 

S/ JOHN F. DOOLING JR. 

-O'..5. b. J.- 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


------------X 

IN RE JERRY LANGEULA, A WITNESS 


BEFORE THE SPECIAL SEPTEMBER, 
1972 GRAND JURY 


NOTICE OF MOTION 
74"'C"6'3'8 


---------------------------------X 

SIRS: 

PLEASE TAKE NOTICE that upon the annexed Affidavit of 
GUSTAVE H. NEWMAN duly sworn to the 20th day of September, 1974, 
the undersigned will move before the Honorable John F. Dooling, 
a Judge of this Court, at the Courthouse, Cadman Plaza East, 
Brooklyn, New York, on a date and at a time to be set by said 
Judge for an order pursuant to Title 28, Section 2255, United 
States Code, granting the following relief: 

1. Releasing from custody at the Federal House of 
Detention the witness JERRY LANGELLA on the grounds that the 
sentence imposed in the order of contempt has been completed. 

2. For such other and further relief as to the Court may 
seem just in the premises. 


DATED: NEW YORK, NEW YORK Yours, etc., 

September 20, 1974 

GUSTAVE H. NEWMAN 

Attorney for Witness LANGELLA 

522 Fifth Avenue 

New York, New York 10036 

(212) MU 2-4066 

TO: HON. DAVID TRAGER 

United States Attorney 
Kings County 
35 Tillary Street 
Brooklyn, New York 

ATT: ROBERT DEL GROSSO, .SPECIAL ATTORNEY 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


--- 

IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 


AFFIDAVIT 


-----------.jj 

STATE OF NEW YORK ) 

j SS * 

COUNTY OF NEW YORK ) 

GUSTAVE H. NEWMAN, being duly sworn on oath, deposes 
and states: 

I am the attorney for the witness herein. In such 
capacity, I am fully familiar with all of the facts and circum¬ 
stances herein. I make this Affidavit in support of the instant 
motiop which seeks to release the witness from custody on the 
grounds that he has completed the sentence that was imposed 
upon him pursuant to an order of contempt. 

BACKGRQIINn 

The witness was subpoenaed before a Grand Jury on April 17, 
1974. He refused to testify after he was purportedly granted 
immunity. On the same date, after the objections to testifying 
were overruled, he was directed to testify and when he continued 
to refuse to do so he was adjudicated in contempt and committed 
to the custody of the United States Marshal.. An order of com¬ 
mitment was signed by Judge Dooling and a copy of said order is 
hereto annexed and made a part hereof as Exhibit "A". 
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The Grand Jury before whom this witness appeared was the 
Special |eptember 1972 Grand Jury. It was convened on 
September 19, 1972 for a period of 18 months. Ihereafter and 
more particularly on March 12, 1974, an application was made to 
the Honorable Jacob Mishler, Chief Judge of this Court, to extend 
the teirm of that Grand Jury. On March 12, 1974, Judge Mishler 
extended the term of that Grand Jury from the date of expiration 
of its original term for a period of six months from March 19, 
1974. Thus, based on the contempt order as entered, the tern of 
this witness was to expire on September 19, 1974. Thereafter, 
upon information and belief, application was made to extend 
the Grand Jury for an additional period of six months and, 
upon information and belief, that order was signed by the 
Honorable Jacob Mishler although I have not seen either the 
application or the order. 

Title 28, U.S.C., Section 1826, which deals with recalci* 

trant witnesses reads in its appropriate portion as follows: 

"...No period of such confinement shall 
exceed the life of— 

(1) the court proceeding, or 

(2) the term of the grand jury, including 
extensions, 

before which such refusal to comply with the court 
order occurred, but in no event shall such confine¬ 
ment exceed eighteen months." 

At bar. Exhibit "A", which is the order of commitment, 
refers to the life of the Grand Jury from the date of this order 
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and does not state that it Includes extensions, llius, based on 
the literal language of the order, the witness' term as imposed 
by the formal order of commitment has expired. 

The law seems to be well settled that the only sentence 
known to the law is the sentence or the Judgment entered upon 
the records of the Court. See; Hill v. U.S. . 298 U.S. 460, 

56 S.Ct. 760 (1936). See also: Miller v. Aderhold . 288 U.S. 
206, 53 S.Ct. 325 (1933); Chapman v. U.S. 247 F2d 879 (6 Circ ; 
1957); U.S. V. Rollnick . 33 F.Supp. 863 (Middle District 
Pennsylvania : 1940). All of these cases go on to hold that 
until and unless the judgment which in this case would be the 
order is corrected in a direct proceeding, it is irrebutably 
presumed to say what it is meant to say. In this case, it says 
the life of the Grand Jury and makes no reference to extensions. 

The usual way these questions have arisen is when a 
prisoner or defendant seeks to attack the language of an 
existing judgment and contends that the oral statement of the 
Court should control. The Courts have refused to allow this 
particularly through the format of collateral attack. 

In the instant case, we are not seeking to do that. We 
are urging that the written judgment which pronounced sentence 
is the one which should be adhered to by the Court. At the 
sake of anticipation, any attempt by the government to now 
amend the judgment would be impermissible. The witness LANGELLA 
has not only started to serve the sentence, but in fact has com¬ 
pleted serving the sentence so an amendment would in fact be 
an increase after the commencement of service. See amongst 
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other cases: Clark v. Memolo . 174 F2d 978 (District of 
Coliunbla : 1949). 

In the same vein, It has been held that when a formal 
judgment Is signed by a Judge that Is prlma facie the decision 
or judgment rather than any statement In an opinion or any 
docket entry. See: U.S. v. Hark . 320 U.S. 537, 64 S.Ct. 359 
(1944). See Also: Bowles v. Rice . 152 F2d 543 (6 Clrc : 1946); 
Standard Oil v. Clark . 153 E2d 917 -(2 Clrc : 1947). It Is also 
well settled law that the express recitals In the judgment are 
what control and create the true Import of the judgment. See: 
Bass V. Hoagland . 172 F2d 205 (5 Clrc : 1949), cert, denied 
70 S.Ct. 57. 

In the event the Court feels that It cannot grant the 
relief based on the grounds that the time Imposed by the judgment 
has expired, we respectfully request the Court make further 
Inquiry. The nature of that Inquiry Is as follows: that the 
Court examine under Its general equity jurisdiction whether In 
obtaining the extension herein, the United States Attorney 
brought to the attention of the extending Judge the fact that 
one of the ancillary facts of such extension would be to continue 
the Imprisonment of a witness. In addition to that Inquiry, we 
request that this Court Inquire of the government whether the 
Investigation for which this witness was summoned Is continuing 
before this Grand Jury which was extended and Is a viable and 
operative Investigation and accc^rdlngly, whether in fact this 
Grand Jury has continued to hear evidence In connection therewith 
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or whether this investigation is being presented to another 
Grand Jury and, therefore, the witness would be required to be 
released on the authority of Shillanti v. U.S. , 384 U.S. 364, 

86 S.Ct. 1531 (1966). In this last request, it .is, of course, 
axiomatic without the need of citational support that the 
Court maintains continuing jurisdiction over the Grand Jury. 

WHEREFORE, it is respectfully prayed that the relief 
requested in the instant motion be, in all respects, granted. 

GUSTAVE k. ^EV^k^ 

SWORN TO BEFORE ME this 20th 
day of September, 1974. 
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UNITED STATES OF AMERICA, ; 

Plaintiff, : 
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THE CLERK: In re, Mr. Langella. 

THE COURT: I think we have all the orders. 

MR. BARLOW: Yes, your Honor. I had the 
court clerk bring them up. 

THE COURT: Where did we put them? 

MR. BARLOW: Your Honor, I have them. 

THE COURT: Yes, sir? 

MR. NEWMAN: If your Honor please, most 
of my argument is contained in the moving papers, 
and the basis of the argument is rather narrow, 
in that your Honor's that committed Mr. Langella 
for failure to answer questions contains the 
language that he is "hereby committed to the 
custody of the United States Marshal for the 
Eastern District of New York for the life of the 
grand jury from the date of this Order or until 
such time as he perjures himself of this contempt. 

In reading the language of the statute. 
Title 28, U.S. Code, Section 1826, which deals 
with recalcitrant witnesses, it indicates the 
period of time for which the confinement shall be, 
and where it says "the term of the grand jury," 
it makes a separate reference to "including 
extensions." 
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What I ao) indicating, your Honor, is 
that in view of the fact that this is a judgsient 
of a court which, whatever its purpose, does 
mandate an imprisonment, then I think it must 
be construed very strictly, and since it doesn't 
Include extensions, this grand jury, the life of 
this grand jury has expired and it expired 
approximately September 17th, September 19th of 
this past year and I therefore respectfully 
submit that Mr. Langella is entitled to his 
release. 

By the way. Judge, since I brought it as 
a 2255, the defendant is not before the court. 

I waive his physical appearance and production. 
Judge. 

THE COURT: I thought the marshal was 
going to bring him over. Do you want to see if 
he did? 

MR. NEWMAN: I would think. Judge - - 
I would tend to think that perhaps they did not 
because he has a lot of problems walking, so 

I 

that maybe, you krow, they may not have brought 

I will waive his physical appearance, 

lOo 


him. 


















Judge. 

THE COURT; All right. 

What is your view of the matter, Mr. 
barlow? I take it, you do not agree? 

MR. BARLOW: Obviously not, your Honor. 

THE COURT: No, it is not necessarily 

obvious. 

MR. BARLOW: I think, if the court had 
not first orally ordered that Mr. Langella was 
in contempt, and I think the court has the 
power to do this under Section 1826(a), since 
the section provides that the court may 
summarily cite and order the recalcitrant 
witness into - - as being contemptuous, and if 
the oral order and the written order memorializing 
the court's summary order had referred only to 
incarceration for the term of the grand jury, 

Mr. Newman may have had an arguable point. 

However, that's not the case. 

The court's order down to the next to 
the last full line puts Hr. Langella's incarceration 
or notes it as being for the life of the grand 
jury or until he perjed himself of contempt. 

Taking the language of the section, 

103 
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1826 says - - and I'm accepting the first sub- 
paragraph, which talks about court proceeding - - 
"Since we are only talking about grand jury 
testimony, no period of such confinement shall 
exceed the life of, two, the term of the grand ' 
jury, including extensions before which such 
refusal to cotaply with the court order occurred 
but in no event shall such confinement exceed 
eighteen months." 

I think it is obvious that life in the 
section refers to both the term of the grend 
jury and its extensions, and if Mr. Newman's 

Is raised to the point of arguability, I 
think, at the very most, it's a latent ambiguity 
as to what "life" means. 

I think then, if there is - - if there 
would be such an ambiguity, the court may properly 
go back to what - - I think then in order to 
resolve any ambiguity - - and I'm just talking 
arguendo - - I don't think there is any ambiguity 
in the court's order, but if there were, the 
court could go back to the minutes of the 
proceeding before it when Mr. Langella was cited 
for contempt, to find out what the court ordered 

IiO 

























and what Mr. Newman argued on April 17, 1974. 

Going to pages, I believe, 43 and 44 
of the minutes for that day - - excuse me, 
your Honor. It was Pages 44 and 45. 

In approximately the middle of Page 45, 
Mr. Nevrman being aware of Mr. Persico's 
citation for contempt, referred to Judge Judd's 
order incarcerating Mr. Persico for sixty days. 
The court quite properly said that Judge Judd's 
order was a criminal contempt. This was a civil 
contempt in the nature of a coercive confinement 
in order to bring Mr. Langella's testimony out. 

THE COURT: We do not want the man in 
jaill We want him to talk. 

MR. BARLOW: I would be, having taken 
over at least for the moment for Mr. DelGrosso, 

I would be very happy if he vrould talk, your 
Honor. 

Excuse roe. In Xeroxing the minutes I'm 
afraid I didn't get the page numbers on the top, 
so I have them out of context right now. 

In any event, your Honor, on the bottom 

I 

of Page 44, after that argument by Mr. Newman, 
the court stated, "That is treated as a criminal 
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contempt which Is not what we are doing here. 

This is intended to obtain testimony, and the 
committment is to continue until the witness 
does testify or the occasion to which he can 
be commanded has past through the expiration 
of the grand jury." 

At some other prior point in the 
colloquy your Honor referred to "the term and 
extensions of the grand jury." 

Just for the purposes of the record, I 
would have marked as exhibits for the purposes 
of this hearing the three different orders 
connected with this grand jury, the first being 
Judge Mishler's order of September 6, 1972, 

authorizing the September, '72 special grand 

♦ 

jury, and I believe his orders of March 12th 
and August - - 

THE COURT: I think the jury was - - 
MR. BARLOW: The jury wasn't impaneled - - 
THE COURT: - - established on September 

6, 1972. 

MR. BARLOW: Yes, your Honor. 

THE COURT: And that its tern was extended 
on March 12,1974 for a period of six months 
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beyond March 19, 1974, which would bring it 
around to September. 

MR. BARLOW: Yes, your Honor. Then on 
August 26 - - 

THE COURT: On August 26 Judge Mishier 
reluctantly, I know, extended it for a further 
six months, which would take us around again 
to March of '75, I expect. 

MR. BARLOW: Yes, your Honor. 

THE COURT: If my arithmetic is correct. 

MR. NEWMAN: I think somewhere along 
the line you may have - - 

THE COURT: Three years is the limit, 
but that would not, therefore, be until 
September 6, 1975. September 19, 1975, which 
is small comfort. 

MR. NEWMAN: They can't do it for more 
than eighteen months, anyway. 

MR. BARLOW: That's true, your Honor. 

MR. NEWMAN: The statute specifically 
says that they can't do it for more than 
eighteen months. 

THE COURT: Yes. You see, but he has 
been in and the six months seems like a year. 
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Six months or so. And he still is indisposed 
to explain himself. 1 wish he'd testify. 

Well, 1 2 un afraid that if that is the 
argument, I cannot go along with it and I 
cannot think of another one for you. 

MR. NEWMAN; Well, Judge, as far as the 
argument itself is concerned, it's actually 
too faceted. Number one, I wanted to reply to 
Mr. barlow for the record. 

He's t 2 dclngthe position that there is 
an £unbiguity and I would submit, based on the 
cases that I have cited, that when you are 
talking about a judgment, the judgment speaks 
for itself and you can't really go behind it. 

THE COURT: No. I do not think it is 
ambiguous myself. 

MR. NEWMAN; I would think that being as 
it is, a judgment, it has to be construed strictly, 
but apparently I need not airgue that because you 
haven't bought, so to speak, the argument of 
ambiguity. 

THE COURT: No. I think the life of this 
kind of grand jury does include its extensions 
since it's a statutory grand jury. I think that 
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the statute itself that we are dealing with, 
if it is appliceOsle at all - - and we have 
assumed it is - - is talking originally about - - 
I think it is obvious from the context, and the 
language of the statute - - it was talking about 
the ordinary grand jury, which was normally 
established for a term. 

Mr. Lemgella? 

THE MARSHAL: Yes, sir. 


(Continued on next page.) 
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THF COUPT; Sit down,Mr. Langella. 
Therefore, it was normal thinking of 
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somebody. 

Now, when I spoke of the life of the 
grand jury,the statute says "for the term of 
the grand jury including extensions" and then 
it goes on to say "at the end of eighteen months" 
as to make doubly sure. I think the life they 
are talking about is the life of the grand jury, 
but in this case not more - - that life so far 
as this case would be eighteen months. It 
would have to end eighteen months after the 
order was entered. 

In any case, whether the grand jury 
lingers or not, that is small comfort. 

MR. NEWMAN: There is a second facet to 
my motion and that is the aspect of whether in 
fact the investigation for which Mr. Langella 
was committed is in fact a viable ongoing 
investigation. 

T1!E COURT: That is the other thing that 
we are thinking edxjut and again wondering about 
whether that thinking, which would I think 
certainly apply under a standard grand jury, 

lib 






has application here. 

It*8 ordinarily when a regular grand 
jury has its term extended, it is for the 
con^letion of business or ready in hand and 
unfortunately it is not too clear that that's 
true of the grand jury of Chapter 216 - - at 
least I do not think of it that way. 

E)o you have it there? 

MR. BARLOW: Yes, your Honor. 

It just says "Business of the grand jury 
as has not been completed." 

THE COURT: If you look at the reasons 
for the establishment of special grand juries, 
it does not give you any clue. 

I am afraid that I know what Mr. Barlow 
would say if he got into that - - 

MR. NEWMAN: Yes, but my problem is this 

THE COURT: He’d say at any time Mr. 
Langella wants to talk it could be brought to a 
close. 

MR. NEWMAN: I do not think it is posed 
that way. I was referring to the Chiliano 
situation. 

If we start out with the premise it is 
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a civil contempt by him being given an option *- - 

THE COURT: Let us get it straight. 

He is under an order to talk. He has 
a duty, not an option. 

MR. NEWMAN: I use the language "option" 
only in the punitive sense. We are not sending 
you to jail, Mr. Langella. You in fact have 
the key, you have an order to talk. The minute 
you start talking they must let you out of jail. 
That way the cases talk about distinguishing 
between civil and a criminal contempt, because 
in a criminal contempt you have no option, you 
are sentenced for a wrong, not so-to**speak,to 
coerce you. 

If you look at Chiliano * although 
they held it to be a civil contempt - - if you 
will pardon the use of the word - - because you 
have the option aspect. All they wanted there 
was a witness to testify. They said that 
witness in the Chiliano case had to be released 
because the grand jury and the investigation that 
was being conducted in that case had tersdnated. 

THE COURT: I have forgotten what happened. 

Had they indicted? It was the same sort 

liS 











of summary contempt for a better description? 

Had they Indicted the persons who were 
under investigation or was it something to 
indicate the closing it? 

MR. NEWMAN: I see what you are speaking 
of. I do not know. I do not know why they 
determined it was closed. Judge, but they 
determined it was closed. I do not know whether 
the facts or subjects or targets of the investi¬ 
gation were indicted or what reason it was closed. 

MR. BARLOW: Thinking through my reading 
of it, I think that is correct. 

As I remember - - 

THE COURT: Anyway, to get it right,is it 
Cerrantl (phonetic)? 

MR. NEWMAN: I do not know. 

THE COURT: It is Chlliano? 

MR. NEWMAN: Yes. 

I apologize, or should I blame it on 
the ubiquitous secretary. Judge? 

I am wondering whether Judge Mishler 
had to be acquainted with the fact that a 
prisoner is in custody? 

THE COURT: I would doubt that he was 
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specifically told that. 

MR. BARLOW: I can state for a fact 
that he wasn't, since I was the person that 
drafted it. 

THE COURT: Mr. Langella is the only 
one in custody. Maybe Mr. Langella knows. 

MR, BARLOW: There are other people in 

custody. 

THE COURT: I mean, on this account. 

MR. NEWMAN; I do not know. 

MR. BARLOW: On this investigation he is 
the only one. Whether there are others 
incarcerated for contempt before this grand 
jury, I am trying to think. 

Yes, there is at least one other, a 
gentlemen, I believe - - I am sorry, that gentle¬ 
man was incarcerated on a Monday which ineems 
that he was contemptuous before the special May 
1972 grand jury. 

I know there are several others at West 
Street. Mr. Langella may be the only one from 
this grand jury - - this special Septesiber 1972. 

It's, of course, the government's 
position in signing the order to extend the grand 
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jury that Judge Miahler had to be aware that 
the grand jury's business was not over and he 
was well made aware of that fact, and if your 
Honor wants a recounting of several of the 
investigations still pending before that grand 
jury, I have several on the tip of my tongue. 

MR. NEWMAN: My question is, does it 
have to be the grand jury or the investigation? 

THE COURT: Well, the statute says 
"the grand jury." 

Now, the other - - the one where we get 
our thinking from - - I would guess the thinking 
Qf Chiliano _ _ ones that came out 

under the Columbia statute or the Federal Common 
Law and there I think the law had become fairly 
clear-cut that it had to be the very matter on 
which the man was sumnoned, because the grand 
jury was quite impotent to consider anything else 
An indictment could be thrown out, which was not 
a carry-over indictment as it were, but was found 
on testimony presented to a jury after the 
expiration of the term and during the period 
extended on the basis of some other investigation 
I think there was a case right on that point, I 
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believe. 

They know a little more about this, 
if they ever decide that case - ~ 

MR. NEWMAN: Your case? 

THE COURT: I do not want it anymore. 

The contrasting language is a little 
different. I think we have to have in mind 
that the special grand juries at least have 
been identified in this court with the Task 
Force and the Organized Crime Unit, as part of 
the overall 1970 statutes that were intended 
to implement that particular law enforcement 
effort, so the difference in language I think 
was calculated and not accidental. They knew 
the history. 

I do not see any comfort for Mr. 
Langella except start talking. 1 wish you 
would, then I could exclude you from my 
thinking. I do not want to think about you all 
the time. 

MR. NEWMAN: Judge, while I am before 
the Court, I then take it the motion on both 
grounds are denied? 

THE COURT; I am afraid so. 

1 >•> 
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MR. NEWMANt While we ere here and to 
save some additional time* he has been examined 
by an orthopedist who found a condition - - 
I did not bring the letter with me ~ - but I 
have a letter which indicates that the condition 
should be stud.^ed in a hospital. I want to save 
a formal application to have him sent to - - 
whatever the hospital is in Staten Island or 
wherever the government's hospital is - - for 
that condition. I will send a copy of the letter 
to Mr. Barlow and your Honor. 

THE COURT: Could you see if you can find 
that out? 

MR. BARLOW: Yes, your Honor. 

I wish the Court to leave the facility 
open-ended. 

I ran . into this problem once before on 
a rather needless psychiatric examination of a 
probation violator and two or three months after 
he went back into Springfield Hospital we were 
presented with a bill for $2,000 from Kings 
County. I would think that the government may 
have a cheaper way of doing it than sending him 
to another jurisdiction's hospital. 
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THE COURT: I do not know anything 
about the Downstate Medical people - - I am 
sure they are first-rate but I do not think 
any of us has too much confidence in that hurry- 
up psychiatric examination over there. 

MR. ^BWMAN: I will forward a copy of 
the doctor's letter to the Court emd to Mr. 
Barlow on Monday. 

THE COURT: Then if you can agree on 
some form of order and find out where the 
facility is - - I suppose we cannot all go to 
that one outside Washington. 

MR. NEWMAN: Mathesda, it is apparently 
reserved. 

MR. BARLOW: Thank you. 

NR. NEWMAN: Thank you. 






UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--- - ----—- -- — 

IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 

“ “ --------X 

OCTOBER 11, 1974 

The "life” of the jury includes authorized extensions 
of that life. Hence, the order continues in effect until 
that life is over or the witness testifies or 18 months 
have passed, whichever is first. Since the Grand Jury 
continues to fxinction, and, under 18 U.S.C. S3331(a), it 
need not be shown that the particular inquiry in which the 
witness' testimony is sought is being actively pursued, for 
the witness' recalcitrance could be the bar to that, the 
witness may not be released. It is so ORDERED . 

S/ _ JOHN F. POOLING JR. 

S. B. J.- 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY 


NOTICE OF APPFAT. 


SIRS; 

PLEASE TAKE NOTICE that the witness JERRY LANGELLA 
hereby appeals to the Court of Appeals for the Second Circuit 
of New York from an Order made and entered October 11, 1974 
by the Honorable John F. Dooling, Judge of the Eastern District 
of New York, which order denied the witness' motion pursuant 

to Section 2255 for release on the grounds that his sentence 
had expired. 


DATED: NEW YORK, NEW YORK 
October 16, 1974 


Yoi^ etc.,^/ 




C^USTAVE'H. NEWMAN 

Attorney for Witness LANGELLA 
522 Fifth Avenue 
New York, New York 10036 
(212) MU 2-4066 


TO: HON. DAVID TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 
ATTENTION: FUED BARLOW, AUSA 


Witness JERRY LANGELLA 
Federal House of Detention 
West Street 
New York, New York 












UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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IN RE JERRY LAN6ELLA, A WITNESS ! - 
BEFORE THE SPECIAL SEPTEMBER, ! 
1972 GRAND JURY. 


NOTICE OF MOTION 

—72nr535—~ 


SIRS : 

PLEASE TAKE NOTICE that upon the annexed Affidavit of 
GUSTAVE H. NEWMAN, the undersigned will move before the 
Honorable Jacob Mishler, Chief Judge of this Court, at a time, 
place and date to be set by said Judge for an Order granting 
the following relief: 

' 1. An Order discharging the Special Grand Jury empaneled 

on September 19th, 1972 to serve for 18 months and extended on 
March 12, 1974 to serve an additional 6 months from March 19, 
1974 and extended again to serve an additional 6 months from 
September 19, 1974. 

2. For such other and further relief as to the Court 

may seem Just in the premises. 

DATED: NEW YORK, NEW YORK 
November 5, 19/4 

I 

TO: HON. DAVID TRACER 

UNITED STATES ATTORNEY 
EASTERN DISTRICT OF NEW YORK 

ATT: JAMES DOUGHERTY, SPECIAL ATTORNEY 


Yours, etc., 

GUSTAVE H. NEWMAN 

Attoimey for Witness LANGELLA 

522 Fifth Avenue 

New York, New York 10036 

(212) MU 2-4066 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

IN RE JERRY LANGELLA, A WITNESS > 

BEFORE THE SPECIAL SEPTEMBER, ' 

1972 GRAND JURY. 

.--------—I----------- ----X 

STATE OF NEW YORK ) 

) SS * 

COUNTY OF NEW YORK ) 

GUSIAVE H. NEWMAN, being duly sworn on oath, deposes 
and states: 

I am the attorney for the witness herein. In such capa¬ 
city, I am fully familiar with all of the facts and circumstances 
herein. I make this Affidavit in support of the instant motion 
which seeks to discharge the Special Grand Jury. 

BACKGROUND 

The witness JERRY LA>^GELLA appeared pursuant to subpoena 
as a witness on April 17, 1974. After immunity was conferred 
upon him, he was directed to answer certain questions. He 
raised various legal challenges and they were overruled. When 
he persisted in his refusal to answer, he was adjudicated in 
contempt. He was sentenced to be incarcerated for the life of 
the Grand Jury or until he answered, whichever event occurred 
first. Accordingly, he has been in custody since April 17, 1974 

I 

without interruption* 

. - 1 - 



128 


















1 . 

The Grand Jury before vhich he was subpoenaed was the 
Special Grand Jury empaneled on September 19, 1972 by an order 
dated September 6, 1972, a copy of the order is hereto annexed 
and made a part hereof as E/diiblt "A". Thereafter on March 12, 
1974, based upon an application of Denis Dillon an order was 
entered extending the Grand Jury for an additional period of 
six months from March 19, 1974. A copy of the order and 
affidavit is hereto annexed and made a part hereof collectively 
as Exhibit "B". Thereafter, and more particularly on August 26, 
1974, the Grand Jury was further extended for six months beyond 
September 19, 1974. A copy of the affidavit and order authorizini 
the last extention is hereto annexed and made a part hereof 
collectively as Exhibit "C". 

Daring the period of the witness', incarceration, a series 
of motions have been made to obtain his release. For the purpose 
of this motion, I would like to call two o*. the same to this 
Court's attention. A motion was made on July 15, 1974 before 
the Hon. John F. Dooling to set aside the order on the grounds 
that the application for immunity was not made by the United 
States Attorney as required by the Statute and as seemingly 
mandated by In The Matter of Thomas DiBella , 

(2 Clr : 1974). That motion was denied. Thereafter, and more 
particularly, on September 20, 1974, a motion was made by way of 
Section 2255 for the release of the witness on the grotmds that 
the order of commitmcmt directed his incarceration for the life 
of the Grand J\iry only and did not refer to "extentions" thereof. 

- 2 - 
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That motion was denied by Judge Dooling. 

THIS MOTION 

This motion is made for the discharge of the Graad Jury. 

At-the outset, it is submitted that the witness has 
standing to make this application since by the continxiatlon of 
this Grand Jury he remains in custody. This Court has juris¬ 
diction to hear this motion since it empaneled the Grand Jury 
and the Grand Jury remains subject to the supervision of this 
Court. 

See; Branzburg v. Hayes . 92 S.Ct. 2646 (19 72); U.S. y.. 

Dionisio . 93 S.Ct. 764 (19 73). 

It is under that general supervisory power that the 
witness seeks to employ the Court's authority. The basis is 
really twofold. Firstly, the order which purports to grant 
inmunlty was not applied for as required by the United States 
Attorney. If the Court feels it is bound by the decision by 
a coordinate Judge, ie., Judge Dooling, on the earlier motion, 
then we would ask this Court to determine the next issue, 
holding, if it deems necessary, a formal hearing on the issues 
involved. 

The order of August 26th, 1974, which extends the 
Grand Jury and the affidavit which accompanies it are aimexed 
hereto as Exhibit "C", collectively.: Examination of those 
documents clearly indicates that neither of them refer to the 
incarceration of the witness LANGELLA because of alleged con¬ 
tempt of that Grand Jury. Neither of the documents call to 
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the extending Court's attention that the extentlon of the 
Grand Jury may result In the continued Incarceration for an 
additional six months of a witness who has already been Incar¬ 
cerated for five months. It Is not Idle speculation to . 
suggest that had these facts been called to the Court's 
attention, the Court might have made specific Inquiries Into 
the Investigation then before that body; how far they progressed; 
the ntimber of other Special Grand Juries then sitting; the 
feasibility of transferring those Investigations to the other 
sitting Special Grand Juries; etc. 

It Is apparent that this practice of allowing the Grand 
Jury to be extended without any notification of the effect on 
persons In custody could conceivably lead to a situation, 
although It Is not suggested to be so at bar, where a person Is 
subpoenaed dxirlng the Inception of the life of a special grand 
Jury, he Is Immunized, the evidence Is slight as to a substantive 
crime, but by his refusal to answer, he could cotlbfelVAbly bi 
Incarcerated for as long as 18 months without a trial. 

It Is respectfully submitted that this was not the pur¬ 
pose of the enactment of Section 3331(a) et seq of Title 18, 

U.S.C. Although It has been said that the Grand Jury has the 
right to a person's testimony, the Courts have frowned on roving 
commissioner the use of Grand Juries merely to get a person 
Indicted for perjury. Brown v. U.S .,. 245 F.2d 549 (8 Clr : 1957). 

The Courts have held the Government and Grand Juries to 
strict observance of the enabling legislation. (See: U.S. _v. 

-4- 
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Fein , slip opinion. Second Circuit, decided October 15th, 1974 
at page 5759, no other citation presently available. 

WHEREFORE, it is respectfully requested that the Court 
discharge the said Grand Jury for failure to be advised of 
all of the facts attendant to the application for extention or, 
in the alternative, order a hearing to determine the facts. 

' —5D51SCV07TJewm5S 

SWORN TO befdre me this 8th 
day of November, 1974. 

i 

i 

I 

_____ I 
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UJIIYLI) STATES DISTRICT CTuTR? 
RXOTrJyi DISTRICT OF IIHi/ iOHK 


U;4lTEO STATES OF A^^RICA 


ORDER FOR A SPECIAL 
* GRAND JURX • 


Dofondants 


Upon tho applications of the United States of America b/ its duly appointed 

•j * • ’ 

ropro8entativ«f the United States Attorney foi^ the Eastern District of New York, 


ORDERED, that, pursuant to Rule 6 (a) Federal Rules of Criminal Frooeduro,. 

and Title 1, Chapter 2l6, Public Law 91-lt^2, a Special Grand Juiy be convened on 

• • 

or about September 19, 1972 to serve for a period of eighteen (16) months from 

• • • 

the date it is convened or until such time prior thereto as an order for its 

• . < • * 

discharge is entered by the court pursuant to law or until such time as its 

« * I * • 

term nay be extended pursuant to law. 


Dated I Brooklyn, Now York 
Soptomber 6, 1972 


U/UT2D STtVTES DISTRICT JULTrE 

^TSRN DismcT or na; ydhk 












UNITED STATES DISTRICT•COURT 
EASTERN DISTRICT OF KE17 YORK 
•*. t •* •- -,r' 


IN THE MATTER OF THE SPECIAL 
SEPTEMBER 1972 GRAND JURY . 


I* 


t i 


, . ORDER EXTENDING TERM OF' 
. - SPECIAL GRAND JURY ' 

• V'- :v''VV. • 


• I 

•ft * 


. i**' 


The United States Attorney having moved for an 

,* . •. * 

♦ • * ■ I •< 

order pursuant to 18 U.S.C. § 3331(a), extending the term of . .. 

• * * • * . * • 

* . • '• * > • ■ t •. 

the above Grand Jury for an additional period of six months: • 


. ; . r»' . •. 

and having shown by affidavit made by Dennis E. Dillon,. that .• ^ 

the; business of the Grand Jury has not been completed, ' i/V. . ‘ rri il. 

1 ^* •••'« * * \ ** • *•••" map »•.»•** 

p ' ‘ •"j; •. • ' • 

*'’* • ‘ NOW .THEREFORE, the court* having determined that : 





the business of the Grand Jury has not been completed, it is 
ORDERED that the term of the Special .September 

• .' > • < .. V • '• • 

< •• ••••*. •• • 

1972 Grand Jury be and the same hereby is extended for an 
additional period of six months from the date of expiration 
of its original term, i.e 


March 19 


Dated: Brooklyn, New York 
• . . a! March 12, 1974 


TED STATES DISTRICT JUDGE 
TERN DISTRICT OF NEN YORK 
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.s business of that grand Jury tiill not have been 
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* pending ixtrestigatiohs requiirlng presentation of addltioaeial evidence , 
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33iacb tiiia affidavit is made in good faith. 
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D^artaent ef Justice• her^.by ■erea this Court pursuant to Title It, 

ttnUA* Cede, Section 3331{a), Ter an order soctendisig the tens oT 
the tyottUl teytsuber, 1372 Grand Jury for a second addittenal tern ef 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-:-X 

IN RE JERRY LANGELLA, A WITNESS 

: 

BEFORE THE SPECIAL SEPTEMBER, 

X 

' 1972 GRAND JURY. 

: 


74 C 638 


___ 

Defendant moves to discharge the Grand Jury empaneled 
on September 19, 1972, under 18 U.S.C. § 3331(a), and 
extended by two later orders toja i^resent expiration date 
of March 19, 1975. The contention is that no basis except 
a very general statement by the Attorney in charge of the 
Strike Force underlies the extensions, and the Chief Judge 
was not advised that the effect of the second extension 
was necessarily to extend the term during which defendant 
might remain in custody if he continued in his recalci¬ 
trancy. 

The statement of continuing business was, indeed, 
general, but it was unqualified, and that suffices under 
the statute. In fact. Government counsel were able to 
mention three continuing investigations the existences of 
which are public property. 
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2 . 

It would, certainly, be the better practice in future 
to advise the Chief Judge, when seeking to have a Grand 
Jury extended, what if any persons are in custody on civil 
contempt commitments the outer limits of which are set by 
the life of the Grand Jury. It might not be thought 
relevant to the issue before the Chief Judge, but it might 
result in Government counsel's being instructed to advise 
the judge or judges who granted the commitment order or 
orders that the life of the Grand Jury had been extended. 
Cf . 28 U.S.C. S 1826(a). It Is, therefore, 

ORDERED that the motion to discharge the Special 
Grand Jury empaneled September 19,1972, is denied. 

Brook lyn, New York 
November 18, 1974. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

----------------- - -------—--X 

IN RE JERRY LANGELLA, A WITNESS 
BEFORE THE SPECIAL SEPTEMBER, 1972 
GRAND JURY. 


NOTICE OF APPEAL 



SIRS: 

PLEASE TAKE NOTICE that the witness JERRY LA^IGELLA 


hereby appeals to the Court of Appeals for the Second Circuit 
of New York from an Order made and entered November 18, 1974 
by the Honorable John F. Dooling, Judge of the Eastern District 
of New York, which order denied the witness' motion for 
an orde..' discharging the Special Grand Jury empaneled on 
September 19, 1972 to serve for 18 months and extended on 
March 12, 1974 to serve an additional 6 months from March 19, 
1974 and extended again to serve an additional 6 months from 
September 19, 1974. 


DATED: NEW YORK, NEW YORK 
November 20, 1974 

Yo^s, etc., , 

^^OUS&VI^'R.^'NEWM^ 

" Attorney for Witness Langella 
522 Fifth Avenue 
New York, New York 10036 
(212) MU 2-4066 

TO: HON. DAVID TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 
ATI: FRED BARLOW, AUSA 

Witness JERRY LANGELLA 
Federr.l House of Detention 
West Street 
New York, Mew York 
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